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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re

THELMA E. ALLEN, Case No. 03-0571

)
|
) (Chapter 13)
)
Debtor. )

DECI SI ON AND ORDER REGARDI NG MOTI ON FOR STAY PENDI NG APPEAL

The court addresses a notion for stay pendi ng appeal
filed by the debtor, Thelma E. Allen (“Ms. Allen”), and her
son, Charles R Allen (“M. Allen”), regarding an order that
annul l ed the automatic stay and the co-debtor stay that had
arisen in this case under, respectively, 8 362(a) and § 1301
of the Bankruptcy Code (11 U.S.C.). Specifically, the order
annul l ed the stays with respect to a foreclosure sale by Wlls
Fargo Bank M nnesota, N. A, as Trustee (“Wells Fargo”) of M.
Allen’s District of Colunbia residence (“the Property”). As
part of their grounds for seeking a stay, the Allens’ notion
i ncorporates a notion for reconsideration filed under F.R
Civ. P. 59. The court has denied that nmotion for
reconsi deration for reasons stated in a decision issued today
whi ch el aborates on the grounds for annulling the bankruptcy
stays. Applying the usual four factors for addressing a stay
pendi ng appeal, the court will deny a stay pending appeal, but
will grant a stay of short duration to permt the Allens to

seek a stay pending appeal fromthe district court.






I
LI KELI HOOD OF SUCCESS ON APPEAL

VWhen a sol e nortgagor is barred from comrencing a
bankruptcy case, the Bankruptcy Code is not intended to force
t he nortgagee to engage in a new bankruptcy case commenced by
a whol Iy unexpected new debtor whose very ownership interest
itself constitutes a breach of nortgage covenants and a ground
for accelerating the nortgagor’'s debt and foreclosing on the
nort gage. That proposition, and a finding that Wells Fargo
was unaware of Ms. Allen’s bankruptcy case when it proceeded
with the foreclosure sale, were the principal grounds upon
which this court annulled the stays. G ven the deferenti al
standard of review on appeal, there is scant |likelihood of the
district court’s reversing that ruling on appeal.

The standard of review on the appeal of an order
annul I i ng bankruptcy stays is whether the bankruptcy court
abused its discretion.? This circuit’s court of appeals has

observed that an abuse of discretion will exist, first, if the

1 See Bunch v. Hoffinger Indus. (In re Hoffinger Indus.),
329 F.3d 948, 954 (8th Cir. 2003); In re Guntz, 202 F.3d
1074, 1084 n. 9 (9th Cir. 2000) (en banc); 1n re Soares, 107
F.3d 969, 973 n.4 (1st Cir. 1997); Franklin Sav. Ass'n V.
Ofice of Thrift Supervision, 31 F.3d 1020, 1023 (10th Cir.
1994); Laguna Assocs. L.P. v. Aetna Cas. & Sur. Co. (In re
Laguna Assocs. L.P.), 30 F.3d 734, 737 (6th Cir. 1994); In re
Sonnax Indus., Inc., 907 F.2d 1280, 1286 (2nd Cir. 1990).
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trial court relied on the wong | egal standards. F.J. Vollner

Co. v. Magaw, 102 F.3d 591, 595 (D.C. Cir. 1996). Once it is

determ ned that the trial court applied the correct | egal
st andards, however, an appellate court:

will reverse the [trial] court [only] if its decision
rests on clearly erroneous factual findings or if it

| eaves [the appellate court] with a definite and firm
conviction that the court below conmtted a clear error
of judgnent in the conclusion it reached upon a wei ghi ng
of the relevant factors.

Magaw, 102 F.3d at 596 (internal quotations onmtted).?

A. Correct Legal Standards Were Applied

The court’s decision relied on appropriate |egal
standards for annulling bankruptcy stays. Because Wells Fargo
was unaware of Ms. Allen’s ownership interest or of her
bankruptcy case when it sold the property at foreclosure to a
third party, and because Wells Fargo woul d have obt ai ned
relief fromthe stays to proceed with foreclosure had it known
of the bankruptcy case before forecl osing, annul ment of the

automati ¢ stay and co-debtor stay was appropriate. See In

2 This standard has been applied in another circuit to
t he appell ate review of a decision regarding annul ment of a
bankruptcy automatic stay. See In re Posner, 700 F.2d 1243,
1246 (9th Cir.), cert. denied, 464 U S. 848 (1983). A
district court probably need not be rem nded that if the trial
court’s deci sion passes nuster under the standards of Magaw
the appellate court may not substitute its judgnent for that
of the trial court. See Citizens to Preserve Overton Park,
Inc. v. Volpe, 401 U S. 402, 416 (1971).




Mut. Benefit Life Ins. Co. v. Pinetree, Ltd. (In re Pinetree,

Ltd.), 876 F.2d 34 (5th Cir. 1989); Albany Partners, Ltd. v.

West brook (In re Albany Partners, Ltd.), 749 F.2d 670, 675-76

(11th Cir. 1984). In addition, this court did not err in the
| egal standards it applied to the subsidiary question of

whet her, if Wells Fargo had been aware of the bankruptcy case,
relief fromthe automatic stay to permt the prospective
forecl osure woul d have been granted based on an abuse of the
bankruptcy system bad faith, and inability of Ms. Allen's
bankruptcy case (as that of an owner whose ownership viol ated
nort gage covenants) to address Wells Fargo’ s debt.

B. The Findings of Fact Were Not Clearly Erroneous

The basic facts (underlying the court’s ultimte
di scretionary findings of abuse of the bankruptcy system bad
faith, futility of the bankruptcy case, and cause for
annulling the stay) are not in dispute except for the finding
that Wells Fargo had no know edge of Ms. Allen’s bankruptcy
case when it foreclosed.® That finding was not clearly

erroneous. The Allens’ objections regarding Wells Fargo’s

8 The Allens contend that Wells Fargo failed to make a
prima facie case on various points. However, there was nore
than sufficient evidence to support all of the court’s
findings. The ultinmate burden of persuasion on annuling the
automatic stay for cause under 11 U.S.C. 8§ 362(d)(1), it may
be noted, was on the Allens. See 11 U S.C. 8§ 362(Qg)(2).
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evidence of its lack of know edge were wai ved because the

Allens failed to raise themat the trial.



C. There Was No Cl ear Error of Judgnent in Applying
Di scretionary Standards in Annulling the Stays

Left for scrutiny on appeal are this court’s ultinmate
findings, the discretionary decisions calling for an exercise
of judgnent in applying relevant factors. The judgnent calls
this court nmade would not | eave an appellate court, under the
Magaw standard of review, “with a definite and firm conviction
that the court below commtted a clear error of judgnent in
the conclusion it reached upon a wei ghing of the rel evant
factors.” Magaw, 102 F.3d at 596.

That the findings of abuse of the bankruptcy system bad
faith, and futility of Ms. Allen’ s bankruptcy case were not
clear errors of judgment is readily evident froma brief
chronol ogy of the events that transpired:

1986: M. Allen acquires ownership of
t he Property.

1986- 1999: Ms. Allen contributes to
renovati on of the Property (and
this is the basis for her
claimng an equitable interest in
the Property).

August 1999: M. Allen, as sole record owner
of the Property, executes a Note
and a Deed of Trust (duly
recorded by Wells Fargo) granting
Wells Fargo a nortgage lien on
the Property. The Deed of Trust
contai ns a due-on-transfer
cl ause, as well as a covenant of
seisin and warranty of title.






February 27, 2002: M. Allen comrences his own
bankruptcy case staying
Wells Fargo from forecl osing
despite 13 nonths of m ssed
paynents.

January 23, 2003: Court dism sses M. Allen’ s case
with prejudice for 180 days, with
nort gage paynents even further
behi nd.

March 21, 2003: M. Allen executes deed conveying
the Property to hinmself and Ms.
Al l en as co-owners.
March 24, 2003: M. Allen records deed and then
files petition comencing Ms.
Al l en’ s bankruptcy case.
March 27, 2003: Wel |'s Fargo, unaware of Ms.
Al len’s ownership interest and of
her bankruptcy case, sells the
Property at foreclosure to Case
Capitol Corporation.
May 27, 2003: Ms. Allen obtains a dismssal of
her bankruptcy case w thout ever
having filed schedul es, a
statenent of financial affairs,
or a chapter 13 plan.
Ms. Allen’s bankruptcy case was an attempt to circunvent the
bar against M. Allen’s re-filing a bankruptcy case, and Ms.
Al len’s ownership interest violated provisions of the Deed of
Trust. Accordingly, her case was an abuse of the bankruptcy
system and was filed in bad faith.
The last-mnute transfer to Ms. Allen violated the Deed
of Trust’s due-on-transfer clause. Although Ms. Allen

claims, alternatively, that she had an ownership interest
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prior to Wells Fargo maki ng the | oan, she left M. Allen in
the position to enter into the Deed of Trust which, as a
matter of District of Colunbia |aw, subjected whatever
equi table rights she had in the property to Wells Fargo’s
superior rights. Moreover, the Deed of Trust contained a
covenant of seisin and warranty of title representing that he
owned the property, and that covenant and warranty were
viol ated by her alleged undi scl osed ownership interest. As a
court of equity, the court was fully justified in not allow ng
Ms. Allen’ s undisclosed interest in the property and the
| ast-m nute conveyance to her to defeat Wells Fargo’s rights
after the sole nmortgagor (M. Allen) had been barred from
filing bankruptcy.

In addition, the court concluded that Ms. Allen’s case
coul d not have addressed Wells Fargo’s debt as to which M.
Al len was the sole nortgagor. W thout re-conveying the
Property to M. Allen, Ms. Allen could not cure the breaches
of the Deed of Trust provisions arising from her ownership
interest, and those provisions could not be nodified wthout
doing an end-run around the bar under 11 U S.C. 8§ 1322(b)(2)
that M. Allen faced, in his own case, against nodifying his
home nortgage. Decisions that have permtted retention of

property despite a violation of a due-on-transfer clause are
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di stingui shabl e as not involving any issue of circunmvention of
a bar against the actual nortgagor’s filing bankruptcy.*
I
HARM TO THE ALLENS

| f the annul ment of the stays is kept in place and not
stayed, Wells Fargo will be permtted to have the trustees
under the Deed of Trust conclude their foreclosure sale to
Case Capitol Corporation (if they did not do so already prior
to | earning of the bankruptcy case). Case Capitol Corporation
will then be able to comrence eviction proceedi ngs agai nst M.
Allen, but M. Allen is hardly in a position to claimharm
when he was barred fromutilizing bankruptcy to address his
nort gage probl ens.

Ms. Allen does not even use the Property as her
princi pal residence, so the |oss of the Property woul d not
deprive her of a residence. Mreover, with the shelter and
del ay occasioned by M. Allen’s bankruptcy case, the Allens
had nonths to sell the Property before foreclosure but failed

to do so. The |oss of whatever equity could have been

4 Moreover, for reasons discussed at length in the
deci sion on the notion for reconsideration, those decisions
assume, erroneously, that retention by the new owner of the
property does not work a nodification of the nortgage’ s due-
on-transfer clause. See, e.q9., In re Threats, 159 B.R 241
(Bankr. N.D. Ill. 1993) (stating the better rule).
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realized in a non-forced sale can thus be laid at the Allens’
feet.

It is not clear whether denying a stay pendi ng appeal
woul d noot the appeal,® thereby destroying Ms. Allen’s
ownership of the Property she would retain in the event that
the Allens were otherwise to prevail on appeal. Even if it
woul d, that harmw ||l have been suffered by one who did not
bot her to protect her asserted interest in the Property by
insisting on a recorded deed early on, who thus chose to |et
Wells Fargo believe that M. Allen was the sole owner, and
who, after Wells Fargo made the | oan, could not have received
a deed to the Property without triggering the due-on-transfer
cl ause.

The harmto the Allens, a matter of their own doi ng, does
not outwei gh the other factors, all of which counsel against
staying the court’s order.

1]
HARM TO WELLS FARGO AND CASE CAPI TOL CORPORATI ON

There is no evidence that Case Capitol Corporation has
gone to settlenent to close its forecl osure sale purchase of
the Property. A stay will harm Wells Fargo by delaying its

recei pt of the foreclosure sale proceeds (if not already

5 See Albany Partners, 749 F.2d at 671 n.1.
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received).® |f Case Capitol Corporation were able to back out
of the foreclosure sale because of the delay occasioned by a
stay, Wells Fargo woul d be harned because it would be forced
to incur added foreclosure expenses, and m ght be left worse
off. M. Allen says that the foreclosure sale Wlls Fargo
held did not pay the Wells Fargo debt in full, |eaving him
facing the prospect of a deficiency judgnment, and there is no
guarantee that on a new foreclosure sale the deficiency would
not be hi gher.

I n addition, the purchaser at the foreclosure sale, Case
Capitol Corporation, is suffering harm A stay woul d nean
that it could not take steps to evict M. Allen fromthe
Property. Delay in evicting M. Allen will delay realization
by Case Capitol Corporation of the benefits of ownership.

Upon evicting M. Allen it could rent the Property or re-sel
it. The delay in receipt of rents or of re-sale proceeds of
course substantially harns Case Capitol Corporation because of

the time value of noney. |In this sane regard, a stay m ght

¢ The record does not reveal whether the terms of the
foreclosure sale, as often occurs, required Case Capitol
Corporation to pay interest on its purchase price until that
purchase price is paid to Wells Fargo. Such a provision m ght
protect Wells Fargo with respect to the tinme value of nobney,
but woul d mean that any delay of closing of the foreclosure
sal e woul d thus cost Case Capitol Corporation interest
char ges.
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result in Case Capitol Corporation receiving a |ower re-sale
price upon electing to pursue a re-sale: a stay m ght prevent
a re-sale while nortgage rates are still historically |ow

(al beit substantially higher than during a brief period after
the forecl osure sale was conpl eted), and thus conducive to
receiving a favorable price for the Property.

Moreover, the record is unclear whether Case Capitol
Corporation has actually closed the sale. |If it has not, a
stay woul d subject it to the possibility that the capital it
m ght have to borrow to conplete the sale once an appeal is
conpl eted may not be avail able on as favorable terns as are
currently avail abl e.

The Allens have not offered to post a supersedeas bond
that would protect Wells Fargo and Case Capitol Corporation
agai nst any | osses that would be suffered by reason of a stay
pendi ng appeal. Such a bond would have to be substanti al
because of the uncertainties of the extent of harmthat n ght
befall Wells Fargo and Case Capitol Corporation. In any
event, posting such a supersedeas bond would be insufficient
to warrant granting a stay pendi ng appeal, given the great
unl i kel i hood of the Allens succeedi ng on appeal and the abuse

t hat woul d be prolonged by allowing the Allens to continue to
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frustrate Wells Fargo’s legitinmate foreclosure efforts.”’
IV
THE PUBLI C | NTEREST

This is a private dispute, but there is a public interest
(1) in not allow ng abusive bankruptcy filings such as this to
del ay nortgagee’ s foreclosure efforts, and (2) in assuring the
integrity of conpleted foreclosure sales that do not interfere
with the goals of bankruptcy |law. Del aying annul nent here
woul d give rise to the very abuse that this court found arose
fromMs. Allen’ s bankruptcy case, and would interfere with
the legitimte comrercial expectations of Wells Fargo and the
purchaser at the foreclosure sale.

For all of these reasons, it is

ORDERED that the Allens’ notion for a stay pendi ng appeal
is DENIED. It is further

ORDERED that with respect to a stay pending the Allens’

seeking fromthe district court a stay pending appeal, the

” Moreover, although not decisive to the court’s deciding
to deny a stay, the court notes that a supersedeas bond m ght
be an inconplete renmedy because it would subject Wells Fargo
and Case Capitol Corporation to the attorney’ s fees and
expenses that proving their | osses would entail, and it is
uncl ear whet her such fees and expenses could be recovered from
a bond as an el enment of damages. Because there is scant
i kel'i hood of success on appeal, there is no reason to subject
Wel |l s Fargo and Case Capitol Corporation to that type of added
cost .
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court’s prior interimstay order (Docket Entry No. 48) is
amended to provide that the order annulling the automatic stay
and the co-debtor stay (Docket Entry No. 34) shall be stayed
until Septenmber 12, 2003, and that if the Allens have filed a
nmotion for stay with the district court by Septenmber 12, 2003,
then the order annulling stays (Docket Entry No. 34) shal
remain stayed until the earlier of Septenber 26, 2003, or the
date the district court enters an order denying such notion
for stay pendi ng appeal .

Dat ed: Septenmber 5, 2003.

S. Martin Teel, Jr.
United States Bankruptcy Judge

Copi es to:

Charles R Allen
1854 5th Street, NW
Washi ngton, DC 20001

Thelma E. Allen
1854 5t Street, N W
Washi ngton, DC 20001

Cynthia A. Nkl as
Chapter 13 Trustee
4545 42 Street, N W
Suite 211

Washi ngt on, DC 20016

L. Darren Gol dberg, Esq.
Janmes E. Cl arke, Esgq.

Draper & ol dberg, P.L.L.C
803 Sycolin Road, Suite 301
Leesburg, VA 20175

16



