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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re )
)
ARDENT, INC., et al., ) Case No. 01-02086
) (Chapter 11)
Debtors. ) (Jointly Adm nistered)

DECI SI ON RE EMERGENCY
MOTI ON SEEKI NG RELI EF REGARDI NG
NON- COVPETI TI ON PROVI SI ONS | N MERGER AGREEMENT

Kim Kao and Any Hsiao (“the Movants”) seek to conpete with
CAIS Internet, Inc. (“CAIS"), one of the debtors in this jointly
adm ni stered case, despite an agreenent not to conpete with CAIS.
They assert that CAI'S has breached its obligation, under the sane
agreenent, to issue them shares of CAIS stock, thus relieving them of
any further obligation to performtheir non-conpetition covenants.
In pursuit of their goal of conmpeting with CAIS, they have filed a
motion (“the Mdtion”) styl ed:

Emergency Modtion for Order to Conpel Rejection

of Merger Agreenment Pursuant to 11 U.S.C. 8§ 365(d)(2),

O, Alternatively, for Declaration That Automatic Stay

Does Not Prevent Treatnent of Merger Agreenent as

Ter m nat ed.
Over the objection of the debtors and the creditors’ commttee, the
Motion will be granted in large part.

I
Prior to Septenber 7, 1999, the Movants were the sole

shar ehol ders of Business Anywhere, USA, Inc. (“BAC’). On Septenber

7, 1999, the Movants entered into a nmerger agreenent (“the Merger



Agreenent”) with CAIS under which CAIS was to become the sole
shar ehol der of BAC. CAIS was required to issue shares of CAIS s
stock to the Movants as part of the consideration for the nerger.
Specifically, CAIS was obligated to pay the Myvants $200, 000 cash on
the date of the Merger Agreenment (September 7, 1999), plus issue to
the Movants, in three installments, shares of CAIS commpbn stock
having the follow ng val ues based on the average closing price of
such shares for the last ten trading days preceding the respective
requi red i ssuance date:

Sept enber 7, 1999: CAIS shares worth $1, 500, 000;

Sept ember 7, 2000: CAIS shares worth $1, 000, 000; and

Sept enmber 7, 2001: CAIS shares worth $1. 000, 000.

AGGREGATE WORTH OF SHARES: $3. 500, 000.

CAl S issued to the Movants the initial $1,500,000 worth of shares
plus the first additional $1,000,000 worth of shares, but failed to
issue to the Movants the second additional $1, 000,000 worth of

shares. In total, the merger agreenent provided for consideration to
t he Movants of $200, 000 cash (so-called “boot”) plus the issuance to

the Movants of $3.5 million of shares of CAI'S conmpbn stock.! The

! The debtors argue that the predom nant character of the
transaction nust take into account two additional forns of
consideration paid the Movants. First, CAIS was required to pay
$500, 000 in debts of BAC, a portion of which were owed to the
Movants. The court fails to see how that $500, 000 that was owed by
BAC--an entity that was deened to have value in excess of $3.5
mllion—-can be treated as representing neaningfully significant
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$1, 000, 000 worth of shares required to be issued on Septenber 7, 2001
does not represent an insignificant part of the total consideration.
I

For reasons di scussed bel ow, the court concludes that 11 U S. C
§ 365(c)(2) bars CAIS from assum ng the Merger Agreement because it
is a contract “to issue a security of the debtor” as that phrase is
used in 8 365(c)(2). |In pertinent part, 8 365(c)(2) provides:

The trustee may not assune or assign an executory
contract or unexpired | ease of the debtor, whether or not

such contract or |ease prohibits or restricts assignnent
of rights or delegation of duties, if

(2) such contract is a contract to make a | oan, or
ext end ot her debt financing or financial accommodati ons,
to or for the benefit of the debtor, or to issue a
security of the debtor. [Enphasis added.]
The contract here was plainly one for the issuance of securities of
t he debtor.
111

The debtor contends that the Merger Agreenment is not a contract

“to issue a security of the debtor.” For support, the debtor relies

addi tional consideration to the Myvants: they would have been
entitled to pursue BAC for paynent of the portion of the $500, 000
owed to them had CAI'S not agreed to pay the debt.

Second, CAIS was required to enter into an enpl oynent agreenent
with M. Kao and a consulting agreenment with Ms. Hsiao, but the
debtors and the creditor commttee do not suggest that the services
of M. Kao and Ms. Hsiao were not worth the salary paid M. Kao or
the consulting fees paid Ms. Hsiao.
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upon Judge Bernstein’s ruling in In re Teligent, No. 01-12974, 2001

WL 1325951 (Bankr. S.D.N. Y. Oct. 29, 2001). 1In In re Teligent, the

court was confronted with facts simlar to the instant case, and
stated, “although “issue” is undefined, there is no evidence that the

drafters intended to deviate fromthe ordi nary neani ng under which

the corporation is the one that “issues” its own securities.” 1d. at
*8. In divining the “ordinary neaning” of “issue,” the court
reasoned:

Inits ordinary commerci al sense, to “issue” securities or
stock neans “toemt, put intocirculation, or dispose of
securities al ready aut hori zed and prepared for disposition,”
Scott v. Abbott, 160 F. 573, 577 (8th Cr.), cert. deni ed,
212 U.S. 571, 29 S. Ct. 682, 53 L. Ed. 655 (1908) (internal
quot ation marks omtted); accord Bl ythe v. Doheny, 73 F. 2d
799, 803 (9th Cir. 1934); Anadarko Petroleum Corp. V.
Panhandl e E. Corp., 1987 W. 13520, at *4 (Del. Ch. July 7,
1987); 11 Tinmothy P. Bjur, et al., Fletcher Cycl opedi a of
the Lawof Private Corporations 8§ 5126, at 175 (Perm Ed.
rev. 1995) (“Eletcher”), to a specifiedsharehol der. The
commer ci al usage seens torefer tothe dispositionof newy
created rather than exi sting stock. Seelnre Election of
Directors of NewYork & st chester Town-Site Co., 145 A. D.
630, 130 N. Y. S. 419, 422 (N.Y. App. Div. 1911). Finally,
whi | e ot hers may transfer a corporation’ s security, onlythe
corporation appears capable of “issuing” it.

Ild. at *7. For purposes of ruling on the Mdtion, the court need not

di sagree with the In re Teligent court’s definition of “issue,” since
the transaction contenpl ated by the Merger Agreenent, as it relates
to the delivery of the third installnent of stock, clearly

contenpl ates that the stock would be issued as defined by the court

inlnre Teligent. Specifically, the Merger Agreenent provides, in




rel evant part:

The shares of CAI'S Commobn Stock issued in connection with
the Merger (including the shares issued as part of the
Initial Consideration Shares and the Additional

Consi deration)? will not be registered under the
Securities Act of 1933, as anmended (“Securities Act”),
except as provided in the Registration Rights and Lock-up
Agreenent attached hereto as Exhibit D. Such shares nay
not be transferred or resold thereafter, except in
conpliance with the terms of this Agreenment and the other
Transacti onal Agreenments and foll owi ng registration under
the Securities Act or in reliance on an exenption from
regi stration under the Securities Act.

Agreenent and Plan of Merger, | 2.7.

Rat her than the definition of “issue,” standing by itself, the
guestion before the court is whether the Merger Agreenent is a
contract “to issue a security of the debtor.” Clearly, it is. The

court in In re Teligent found anbiguity in the word “issue,” when

used in the context of a contract “to issue a security of the

2 “Addi ti onal Consideration” is a defined termused in the
Merger Agreement. “Additional Consideration” is defined as the Second
Addi ti onal Consideration together with the First Additional
Consi deration. Agreenment and Plan of Merger § 2.1(d). *“Second
Addi tional Consideration” is defined in Paragraph 2.1(d) of the
Mer ger Agreement, which provides in part:

As further consideration for the Merger, CAIS shall issue
to the Sharehol ders, as soon as practicable after the
second annual anniversary date of the Closing Date (the
“Second Anniversary Date”), an additional nunber of shares
of CAIS Common Stock equal to (i) One MIlion Dollars

(%1, 000, 000) divided by (ii) the average closing price of
CAI'S Common Stock on the Nasdaq Stock Market for the ten
(10) trading days i medi ately preceding the Second

Anni versary Dat e.

Agreenment and Plan of Merger  2.1(d).
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debtor,” and thus resorted to the legislative history of § 365(c)(2).
However, there is no anbiguity in 8 365(c)(2) which justifies such
resort. Once one accepts the definition of “issue” ascribed by the

court inln re Teligent to the term “issue” when standi ng al one, the

phrase “contract . . . to issue a security of the debtor” is no
| onger anbi guous. Because such phrase has a clear and unanbi guous

meani ng, the court need not do as the court in In re Teligent did and

| ook to the legislative history of 8 365(c)(2) to determne if 8§
362(c)(2) applies to the instant case.

Further, even if the court were to resort to the |egislative
hi story of 8§ 365(c)(2), the court need not apply 8 365(c)(2) as

narromMy as the court in |In re Teligent did. That court would [imt

the application of the prohibition on the assunption of a contract to
i ssue a security of the debtor to situations in which the contract at
i ssue obligates the non-debtor to advance new cash or credit in
exchange for the debtor’s note of its stock, assum ng the extension
of credit or the issuance of the security is not incidental to a
contract for the sale of goods or service. 1d. at *11. The fact

t hat Congress enacted 8 365(c)(2) to prevent a trustee or debtor-in-
possession fromrequiring new advances of noney, property, or |oans
does not preclude the court fromapplying it to other executory
contracts that require the transfer of other types of consideration

in exchange for a debtor’s securities. Union Bank v. Wl as, 502 U S.




151, 158-59, 112 S. Ct. 527, 531, 116 L. Ed. 2d 514, 522 (1991)
(“[E]ven if Congress adopted the 1984 anendnent [to 8 547(c)(2)] to
redress particular problems of specific short-termcreditors, it
remai ns true that Congress redressed those problenms by entirely
deleting the time limtation in 8 547(c)(2). The fact that Congress
may not have foreseen all of the consequences of a statutory
enactnment is not a sufficient reason for refusing to give effect to

its plain meaning.”); Toibb v. Radloff, 501 U.S. 157, 164, 111 S. Ct.

2197, 2201, 115 L. Ed. 2d 145, 153 (1991) (“[I1]t makes no difference
whet her the legislative history affirmatively reflects such an

i ntent, because the plain | anguage of [8109] allows a consumer debtor
to proceed under Chapter 11.7).

I n Union Bank, a case directly analogous to the instant case,

the Court recognized that Congress’s anmendnment of 8§ 547(c)(2), which
entirely deleted the time limtation in 8 547(c)(2), was an attenpt
to respond to conplaints by issuers of commercial paper and trade
creditors that the existing 45-day |limtation on the exception
contained in 8 547(c)(2) deprived issuers of comercial paper and
trade creditors, who were not long-termlenders, of the protection
of fered by the exception and was not an attenpt to confer the sane
protection on long termlenders. 502 U S. at 157. 1In fact, the
Court noted that the legislative history of anended § 547(c) (2)

provi des no evidence that Congress intended to make the ordinary



course of business exception available to long-term | enders. 1d.
Despite this, the Court applied the plain neaning of amended §
547(c)(2) and interpreted such section as conferring its protection
upon long-termlenders. 1d. at 163. The court will do the sanme in
the instant case and apply the plain neaning of 8 365(c)(2) to the
contract to issue securities of the debtor presently before the
court.
IV

The debtor contends that the Merger Agreenent is not a contract
“to issue a security of the debtor” because stock was only a part of
t he consideration that the Movants were to receive pursuant to the
Merger Agreement. The court rejects this argunent for two reasons.
First, the nerger contenplated by the Merger Agreenent was a nerger
in which the prime consideration flowing to the Mivants was the
i ssuance to themof $3.5 mllion worth of shares of CAI'S comon
stock. Second, 8 365(c)(2) makes no distinction between executory
contracts which contenplate that securities shall be the sole
consi deration and executory contracts that contenplate securities
shall only be one el ement of the consideration exchanged by the
debtor. Accordingly, the court will again rely upon the plain
meani ng of 8 365(c)(2) to reject the debtor’s argunent that the
Merger Agreement is not a contract “to issue a security of the

debtor.” 1d. at 163 (“Scalia, J. concurring, “It is regrettable that



we have a legal culture in which [|egislative-history and policy
argunments] have to be addressed (and are indeed credited by a Court
of Appeals), with respect to a statute that is utterly devoid of

| anguage that could renptely be thought to distinguish between |ong-
term and short-term debt. Since there was here no contention of a
“scrivener’s error” producing an absurd result, the plain text of the
statute should have made this litigation unnecessary and
unmai ntai nable.”). In doing so, the court does not expressly reject

that portion of the court’s reasoning in In re Teligent in which the

court stated, “[i]f the extension of credit or the issuance of the
security is incidental to a contract for the sale of goods or
services, the contract may be assuned (or rejected) notw thstanding 8§

365(c)(2).” ln re Teligent, at *11. Because stock made up the

lion"s share of the consideration to be exchanged by the debtor
pursuant to the Merger Agreenent, the court does not deemthe
i ssuance of the stock to be incidental to the transfer of
consi deration contenplated by the Merger Agreenent.
\%
VWhat renmedy foll ows? Because the executory contract is not
assumable, it is appropriate to:

(1) order that CAIS be directed to reject, and be
deemed to have rejected, the Merger Agreenent (but only to
the extent that CAIS is still obligated under the Merger
Agreenent to issue shares of CAIS stock to the Myvants,
CAI'S being free to show that it has defenses relieving it

of the obligation further to i ssue any such shares); and
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(2) grant relief fromthe automatic stay of 11 U S.C.
8§ 362(a) to permt the Movants to proceed under
nonbankruptcy | aw to defend agai nst enforcenment of the
non- conpete agreenents in accordance with their position
t hat the non-conpete provisions are unenforceable and
termnated as a matter of nonbankruptcy | aw, such relief
to include the pursuit of any declaratory judgnent action
the Movants wi sh to pursue regarding such nonbankruptcy
| aw def enses to the non-conpete provisions.

The court declines to grant the Movants' request to treat the Merger
Agreenent as term nated. For one thing, the debtors wish to explore
possi bl e breaches by Ms. Hsiao that may relieve CAIS fromits
obligation to issue any further shares to the Mwvants. For another

thing, rejection of an executory contract does not
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necessarily result in termnation of that executory contract.

An order foll ows.

Dat ed: Novenber 16, 2001.

Uni ted States Bankruptcy Judge
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