" For Publication in West's Bankruptcy
Reporter”



UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re

JOHN W LLI AM DAVI S, Case No. 01-01391

(Chapter 7)

N N N N N

Debt or .
DECI SI ON RE TRUSTEE' S OBJECTI ON TO EXEMPTI ON

Under consideration is the Chapter 7 trustee’s Objection
to Exenption of Life Insurance Policy.! For the follow ng
reasons, the trustee’'s objection will be denied to the extent
that the debtor seeks to exenpt fromthe estate the proceeds
of the life insurance policy (including its cash surrender
value) so |long as the beneficiary of the policy on the
petition date was, and remains, a person other than the
debtor, having an insurable interest in the life of the
debt or.

I

The debtor has clainmed as exenpt the $14,500. 00 cash

surrender value of a |life insurance policy on the debtor’s own

l'ife and payable to his wife. The exenption apparently relied

! The trustee’ s objection (Docket Entry (“D.E.”) No. 27,
filed Decenmber 10, 2001) was supplenented by the trustee’s
Suppl enment to Objection to Exenption of Life Insurance Policy
(D.E. No. 33, filed January 30, 2002). The debtor filed a
Response to Trustee's Objection [to Exenption] of Life
| nsurance Policy (D.E. No. 29, filed January 7, 2002).



upon by the debtor is currently codified as D.C. Code Ann. 8§

31-4716(a) (2001),2 which states, in relevant part:

VWhen a policy of insurance . . . is effected by any
person on his owm life . . . in favor of some person
other than hinmself having an insurable interest
therein, . . . the lawful beneficiary . . . , other
than the insured . . . , shall be entitled to its
proceeds and avails against the creditors . . . of the
insured . . . whether or not the right to change the
beneficiary is reserved or pernmtted and whet her or
not the policy is made payable to the . . . insured,
if the beneficiary . . . shall predecease such person

whose life is insured .
In interpreting D.C. Code Ann. § 31-4716(a) as exenpting
the cash surrender value of the life insurance policy at

i ssue, the debtor contends that:

2 The debtor has cited as a basis for his exenption
D.C.C.E. 8 35-716 (1968), apparently nmeaning D.C. Code Ann. 8§
35-716 (1940). That provision was subsequently redesignated
as D.C. Code Ann. 8§ 35-521 (1981), and is presently designated
as D.C. Code Ann. § 31-4716(a) (2001).

The debtor has also cited D.C.C.E. § 30-213 (1968),
apparently referring to D.C. Code Ann. § 30-213 (1940), which
st at ed:

Al'l policies of |ife insurance upon the life of any
person maturing on or after January 1, 1902, and which
have been or shall be taken out for the benefit of or
bona fide assigned to the wife or children of or any
rel ati ve dependent upon such person, or any creditor,
shall be vested in such wife or children or other
relative or creditor, free and clear fromall clains
of the creditors of such insured person.

However, D.C. Code Ann. 8 30-213 was repealed on October 1,
1976. Anti-Sex Discrimnatory Language Act, 23 D.C. Reg. 2544
(1976)



(i) the debtor effected the life insurance
policy upon his own |ife;

(ii) the life insurance policy was effected in
favor of some person other than the debtor — his
wife;

(iii) the debtor’s wife had an insurable

interest in the life insurance policy upon being

named as beneficiary thereof, citing Kindleberger v.

Lincoln Nat’'l Bank, 155 F.2d 281, 285 (D.C. Cir.

1946), cert. denied, 329 U. S. 803 (1947); and
(iv) the proceeds and avails of the life

i nsurance policy in which the wife received a vested

i nterest upon being naned as beneficiary include the

cash surrender value to which she would be presently

entitl ed.

I

It is established that where a debtor has taken out a
life insurance policy on his own life that reserves to the
debtor the ability to alter the beneficiary under the policy,
the policy is property of the estate pursuant to 11 U.S.C. §

541(a) (1) to the extent of the cash surrender value of the

policy on the date of filing of the petition. In re Herrell,

210 B.R. 386, 390 (Bankr. N.D. Fla. 1997) (citing Cohen v.




Sanmuels, 245 U.S. 50 (1917)).3% However, the estate’'s interest
in a policy is subject to a debtor’s right to claimthe cash
surrender value as exenpt. 1d. at 390. The debtor in this
case has chosen to rely upon D.C. Code Ann. 8§ 31-4716(a) to do
so.
A

While D.C. Code Ann. § 15-501 (2001) provides the state
| aw exenpti ons nost often relied upon by District of Colunbia
resi dent-debtors, D.C. Code Ann. § 31-4716(a) (or, as
previously codified, D.C. Code Ann. § 35-716) provides an
addi tional state | aw exenption which may be cl ai med pursuant

to 11 U S.C. 8 522(b)(2). See Kindleberger, 155 F.2d at 287

(Prettyman, J. dissenting) (“‘The courts have interpreted
[D. C. Code Ann. § 35-716] to exenpt from bankruptcy
proceedi ngs the cash surrender value of the policy.’

Every reference we have is to the statute as an exenption
statute for the protection of a living beneficiary against the
creditors of the insured.”) (gquoting H R Rep. No. 1526, 73d

Cong., 2d Sess. (1934) and S. Rep. No. 1420, 73d Cong., 2d

3 I n Cohen, the Suprene Court held that even though the
policies at issue were not payable to the debtor, the cash
surrender value of the policies was an asset which passed to
t he bankruptcy trustee under § 70a of the Bankruptcy Act (11
U S C 8§ 110(a)) because the insured debtor had the power, by
reason of the reservation in the policies, to make the
policies payable to hinmself. 245 U S. at 51.

4



Sess. (1934)).% This observation applies, however, only so
| ong as the debtor has not designated hinself as the

beneficiary. See In re Messinger, 29 F.2d 158, 160 (2d Cir.

1928), cert. denied, 279 U. S. 855 (1929) (“[lnsurance Law of

New York (Consol. Laws, c. 28) section 55a (a statute nearly
identical to D.C. Code Ann. 8§ 31-4716(a))] does not exenpt the
bankrupt if he exercises his reserved power to change the
beneficiary for his personal advantage, and indeed precludes
an exenption in such case by saying that the ‘beneficiary .

ot her than the insured” shall be entitled to the proceeds
and avails.”).

The requirements which nust be satisfied for the debtor’s
cl ai m of exenption under D.C. Code Ann. § 31-4716(a) to be
effective to exenpt the cash surrender value of the debtor’s
life insurance policy are:

. the insured nust have effected a life insurance

policy on his own |life in favor of another;

. the beneficiary must have an insurable interest in

the life of the debtor; and

4 The majority in Kindleberger, disagreed with the dissent
regarding the rights of a beneficiary who predeceased the
i nsured, but did not disagree that D.C. Code Ann. § 35-716
acted to exenpt from a bankruptcy estate the cash surrender
val ue of a policy for which a beneficiary other than the
i nsured had been desi gnat ed.




. the property being clainmed as exenpt is a proceed or
avail of the life insurance policy.

1. The debtor effected a life insurance policy
on his own life in favor of his wfe.

The first requirenent of D.C Code Ann. § 31-4716(a) shal
be deened satisfied, unless the trustee elects to contest the

debtor’s factual representations.



2. The debtor’s wife has an i nsurable
interest in the life of the debtor.

The debtor cites Kindl eberger to support his contention

that his wife acquired a vested interest in the policy upon
bei ng named beneficiary. The difficulty with the debtor’s

proposition and his reliance upon Kindl eberger is two-fold.

First, the debtor msinterprets the “insurable interest”

requi renment of D.C. Code Ann. 8§ 31-4716(a): the statute does
not require that the beneficiary have an insurable interest in
the policy itself; it requires that the beneficiary have an
insurable interest in the life of the person insured by the
policy. Second, The debtor in this case cannot rely upon

Ki ndl eberger as to this requirenent of the statute because the

Court of Appeals in Kindleberger relied upon D.C. Code Ann. 8§

30-213 to find that the beneficiary had a vested interest in
the policy at issue, but D.C. Code Ann. 8§ 30-213 was repeal ed
in 1976.°
The debtor’s m sreading of D.C. Code Ann. 8§ 31-4716(a) is
under st andabl e gi ven the Court of Appeals’ statenent that:
[I]f the test of the statute’s applicability be based

on whether the deceased beneficiary had acquired a
vested interest in the policy, it is immedi ately seen

> Former D.C. Code Ann. 8 30-213 provided that a life
i nsurance policy taken out for the benefit of the insured’ s
w fe imediately vested in such wife free and clear of al
claims of creditors of the insured. See note 2, supra.
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[by reason of D.C. Code Ann. § 30-213] that in the
District of Colunbia there can be no question as to
whet her a wife acquires a vested interest when she is
named beneficiary.

Ki ndl eberger, 155 F.2d at 285 (enphasis added). 1In so

stating, the Court of Appeals was nerely positing what the
outcome would be if, but did not hold that, D.C. Code Ann. 8§
31-4716(a) applies only when the wife has acquired a vested
interest.® A holding that a vested interest was required
woul d have ignored the distinction between a beneficiary
having an insurable interest in the life of a person insured
(what the statute requires) and having a “vested interest in
the policy.” What the statute actually requires is clear upon
a close reading of D.C. Code Ann. 8§ 31-4716(a), which states
in relevant part:
When a policy of insurance, whether heretofore or
hereafter issued, is effected by any person on his own
life or on another life in favor of some person other
than hinmself having an insurable interest therein .
Clearly, the phrase “having an insurable interest therein”
refers to the beneficiary having such an interest in the life

of the person insured. The Court of Appeals’ resort to D.C

Code Ann. 8§ 30-213 mooted the necessity of deciding whet her

6 The Court of Appeals was reviewi ng Kentucky decisions
(interpreting a sonewhat different Kentucky statute) that
viewed the Kentucky statute as inapplicable absent vesting.
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D.C. Code Ann. 8§ 31-4716(a) applied only if the policy had
vested in the beneficiary.

Even in the absence of D.C. Code Ann. 8§ 30-213, the
“insurable interest” requirement of D.C. Code Ann. § 31-
4716(a) is satisfied here. The term “insurable interest” has
a well established neaning under the common law that is
different fromthe concept of a vested ownership of the policy
itself, and of which Congress was presunmably aware when it
enacted the statutory predecessor of D.C. Code Ann. § 31-
4716(a). Under the common | aw, spouses have an insurable

interest in one another. See Hopkins v. Hopkins, 614 A 2d 96,

98 (Md. 1992) (“At common |aw, an insurable interest connoted
a relationship between the insured and the beneficiary such
that, for the beneficiary, ‘there is an actual expectancy
which will be curtailed by the insured’ s death.’” Such

rel ati onshi ps may be pecuniary or based on bl ood or
affinity.”) (quoting Robert E. Keeton & Alan |I. Wdiss,

| nsurance Law 8§ 3.5(a), at 179 (1988); G een v. Southwestern

Voluntary Ass’n., 20 S.E.2d 694, 696 (Va. 1942) (“[When, from
the personal relationship between them the [insurer] has a
reasonabl e right to expect sone pecuniary advantage fromthe
continuance of the life of the [insured], or to fear loss from
his death, an insurable interest exists.”) (citation omtted).

The court in Hopkins continued, “[t]he direct and intimte
9



ties existing between husband and wife are such that each
reasonably has an expectancy of a famlial benefit, if not an
econom ¢ one, fromthe continued life of the other.” Hopkins,

614 A.2d at 99 (citing Edwin W Patterson, Essentials of

| nsurance Law § 38, at 172-74 (1957)). Accordingly, the

second requirenment of D.C. Code Ann. 8 31-4716(a) is
sati sfi ed.

3. The cash surrender value of the debtor’s |life insurance
policy is a proceed or avail of the policy.

The debtor also cites Kindl eberger for the proposition

that the cash surrender value of a life insurance policy is a
proceed of the policy. The debtor quotes the dissent’s
observation, with which the majority did not disagree, that
“[t]he courts have interpreted [D.C. Code Ann. 8 35-716] to
exenpt from bankruptcy proceedi ngs the cash-surrender val ue of

a policy.” Kindleberger, 159 F.2d at 287 (Prettynman, J.

di ssenting) (footnote omtted). Courts in other jurisdictions
interpreting state | aw exenption statutes that are
substantially simlar to D.C. Code Ann. § 31-4176(a) have held
the cash surrender value of a life insurance policy to be a

proceed of such policy. See Smth v. Metro. Life Ins. Co., 43

F.2d 74, 76 (3d Cir. 1930) (cash surrender val ue exenpt under
substantially simlar New Jersey statute); Messinger, 29 F.2d

158, 161; In re Weisman, 10 F. Supp. 312, 314 (S.D.N. Y. 1934)
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(nearly identical New York exenption statute applicable to

cash surrender value); In re Hyde, 200 B.R 694, 696 (Bankr.
N.D. Ala. 1996) (finding Ala. Code § 27-14-29(a) (1975) to
exenpt cash surrender value as proceeds and avails of life

i nsurance policy); National Equity Life Ins. Co. v. Eicher,

933 So.2d 1351, 1355 (La. Ct. App. 1994) (substantially
sim lar Louisiana exenption statute found applicable to cash
surrender value of life insurance policy). Simlarly, the

cash surrender value of a life insurance policy has been found

to be an avail of such policy. Holden v. Stratton, 198 U. S

202 (1905); In re Lanb, 272 F. Supp. 393, 396 (D. La. 1967);

In re Sumers, 253 F. Supp. 113, 115 (N.D. Ind. 1966); Hyde,

200 B.R. at 696; In re Giese, 172 B.R 336, 337 (Bankr. D

Colo. 1994). In either case, the third requirenment for the
application of D.C. Code Ann. 8 31-4716(a) is satisfied.
B
A mnority of courts has interpreted various state
statutes exenpting the proceeds of |ife insurance policies as
bei ng properly clainmd only by a beneficiary and not a debtor-

i nsur ed. See Caron v. Farm ngton Nat’'l Bank, 82 F.3d 7, 10

(1st Cir. 1996) (interpreting New Hanpshire exenption statute
whi ch, unlike D.C. Code Ann. 8§ 31-4716(a), specifically

limted the exenption to policies where right to alter the

11



beneficiary was not reserved); Mirgan v. MCaffrey, 286 F.

922, 923-24 (5th Cir. 1923) (interpreting Florida exenption
statute expressly limting exenption to cases where death had
occurred). In the absence of statutory |anguage expressing
such a limtation, the court will not so |limt the application
of D.C. Code Ann. § 31-4716(a)). Further, it is appropriate
to interpret the statue in the manner which nost broadly
effectuates the purpose ascribed to it by the Court of Appeals

i n Kindl eberger, which stated, “such authority as does exi st

confirms our view that the Congress intended the statute to
mean that the |awful beneficiary, or the executors or

adm ni strators of the beneficiary, should be entitled to the
proceeds of the policy against the creditors and

representatives of the insured.” Kindleberger, 155 F.2d at

283.7 To that end and it being appropriate to do so,?® the

” The precise holding of Kindleberger (that the executor
of a beneficiary who predeceased the insured was entitled to
the i nsurance proceeds as agai nst the executor of the insured)
was statutorily overrul ed by subsequent amendment of D.C. Code
Ann. 8§ 35-716. Act of August 1, 1947, ch. 427, 61 Stat 711
(1947). The purpose of the anendnment was “to provide for the
paynment of benefits to the executors or admnistrators of the
person whose life is insured in the event that the naned
beneficiary predeceases such named insured.” H R Rep. No.
446, 80th Cong., 1st Sess. (1947); S. Rep. No. 368, 80th
Cong., 1st Sess. (1947). However, to the extent relied upon
here, Kindl eberger remains good |law. See note 4, supra.

8 Gven that D.C. Code Ann. 8 35-716, the statutory
predecessor of D.C. Code Ann. 8 31-4716(a), was “copied” from
8§ 55a of the former version of the Insurance Law of New York,

12



court will adopt the reasoning of courts that have applied New
York law to allow a debtor in bankruptcy to claimas exenpt

t he cash surrender value of a life insurance policy insuring

Ki ndl eberger, 155 F.2d at 283, the court finds authority
interpreting 8 55a persuasive for purposes of discerning the
correct interpretation and application of D.C. Code Ann. 8§ 31-
4716(a). Insurance Law of New York 8§ 55a provided:

If a policy of insurance, whether heretofore or
hereafter issued, is effected by any person on his own

life or on another life, in favor of a person other
than hinmself, or, except in cases of transfer with
intent to defraud creditors, if a policy of life

insurance is assigned or in any way nade payable to
any such person, the |awful beneficiary or assignee
t hereof, other than the insured or the person so
effecting such insurance, or his executors or
adm ni strators, shall be entitled to its proceeds and
avails against the creditors and representatives of
the insured and of the person effecting the sane,
whet her or not the right to change the beneficiary is
reserved or permtted, and whether or not the policy
i's made payable to the person whose life is insured if
the beneficiary or assignee shall predecease such
person: Provided, that, subject to the statute of
limtations, the anmpunt of any premuns for said
insurance paid with intent to defraud creditors, wth
interest thereon, shall enure to their benefit from
the proceeds of the policy; but the conmpany issuing
the policy shall be discharged of all liability
t hereon by paynent of its proceeds in accordance with
its terms, unless before such paynent the conpany
shall have witten notice, by or in behalf of a
creditor, of a claimto recover for transfer made or
premuns paid with intent to defraud creditors, wth
specification of the amount cl ai med.

Former 8 55a was essentially identical to 8§ 3212(b)(1) of
the current | nsurance Law of New York. In re Pol anowski ,
258 B.R. 86, 89 (Bankr. WD.N Y. 2001).

13



the life of the debtor that is payable to a beneficiary other

than the debtor. See In re Keil, 88 F.2d 7, 8 (2d Cir. 1937)
("[ Section 55a of the Insurance Law of New York] has been
construed to exenpt the cash surrender val ue of policies on

t he bankrupt's |ife payable to his wife . . . ."); Schwartz v.

Hol zman, 69 F.2d 814 (2d Cir. 1934) (finding exenption clained
by debtor-insured under New York | aw of proceeds and avails
payabl e to spouse to preclude recovery by trustee of cash

surrender value actually paid to spouse); Messinger, 29 F.2d

at 160; In re Firestone, 2 F. Supp. 96 (S.D.N. Y. 1934); Ml es

v. New York Life Ins. Co., 367 N.Y.S. 2d 575, 578 (1975)

(i nsurance policy nam ng debtor’s wife as beneficiary deened
to be exenpt in debtor’s bankruptcy proceeding). To do
otherwi se would be to limt the application of the exenption
to potential proceeds and avails, in effect rendering the
statute a nullity during the life of the insured. Such
interpretation would contravene the policy underlying the
statute which has been said to be, “protecting insurance funds
for dependents and third party beneficiaries against the
intrusion of creditors of the insured and applies not only to
t he proceeds of the policies after death, but to the cash
surrender values available during the lifetinme of the

insured.” Hechtkopf v. Mendlowitz, 282 N Y.S. 338, 340 (N.Y.

Spec. Term 1935).
14



11

While the court’s interpretation of D.C. Code Ann. 8§ 31-
4716(a) may result in sonme abuse by debtors who attenpt
prepetition to convert non-exenpt assets to |life insurance
policies in derogation of the rights of their creditors, the
potential for abuse is mtigated by the | anguage of the
statute itself® and the power of the bankruptcy trustee under
11 U.S.C. 88 548(a) and 550 to avoid and recover such
transfers for the benefit of the bankruptcy estate.

Mor eover, the debtor’s interest in the insurance policy
remai ns exenpt only so | ong as the debtor does not change the
beneficiary designation to his own advantage (as by obtaining
t he cash surrender val ue proceeds for his own use).

Messinger, 29 F.2d at 161-62 (“[I1]f the bankrupt shall at any
time exercise his power to change the beneficiary for his

personal advantage, the cash surrender value shall constitute

9 D.C. Code Ann. 8§ 31-4716(a) provides in relevant part:

[ SJubject to the statute of limtations the anount of
any premuns for said insurance paid with intent to
defraud creditors, with interest thereon, shall inure

to their benefit fromthe proceeds of the policy, but
t he conmpany issuing the policy shall be discharged of
all liability thereon by paynent of its proceeds in
accordance with its ternms, unless before such paynent
t he conpany shall have written notice by or on behalf
of a creditor to recover for transfer made or prem uns
pai d wi th i ntent to defraud creditors Wi th
specifications of the anmpunt cl ai med.
15



unadm ni stered assets of the bankruptcy estate.”). Accord,

McConnico v. Privett (In re Privett), 435 F.2d 261, 264 (10th

Cir. 1970).

The issue is not one under 11 U.S.C. 8 541(a)(5) of
after-acquired property (that is, property acquired
postpetition). The cash surrender value of the life insurance
policy is property of the estate as of the petition date,
subject to a qualified exenption fromthat estate under
District of Colunbia |aw, the property being exenpt only so
| ong as the debtor does not name hinself beneficiary.®

IV

10 The contingently exenpt nature of the cash surrender
value of the life insurance policy is thus anal ogous to a
debtor’s contingently exenpt interest in a honestead under
Virginia law. Unless the debtor conplies postpetition with
the recordation requirenment inposed by Virginia law, a tinmely
objection to a claimof entitlement to the honmestead exenption
on the bankruptcy schedules will be sustained. See Zi mrernan
v. Morgan (In re Morgan), 689 F.2d 471 (4th Cir. 1982); Myer
v. Quy Van Nguyen (In re Quy Van Nguyen), 211 F.3d 105 (4th
Cir. 2000). Although the contingent nature of the exenption
of the cash surrender value of the insurance policy here wl
be nore open-ended (because the exenption could be |ost at any
time by a voluntary act of the debtor nam ng hinself
beneficiary), that is but a reflection of District of Colunbia
I aw.

This may be contrasted to an exenption of tenancy by the
entirety property under 11 U.S.C. 8§ 522(b)(2)(B). There the
exenption is of “any interest in property in which the debtor
had, immedi ately before the comencenent of the case, an
interest as a tenant by the entirety.” [Enphasis added.] A
postpetition event (such as the death of the debtor’s spouse)
that term nates the tenancy by the entirety is thus irrel evant
under 8§ 522(b)(2)(B).
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For the foregoing reasons, the trustee’'s Objection to
Exenption of Life Insurance Policy (D.E. No. 27) wll be
denied to the extent stated above. This |eaves it open to the
trustee to secure the cash surrender value of the policy if
the debtor is in error regarding his wi fe having been named
the beneficiary prepetition, but the trustee has not had an
opportunity to specifically address that issue, and the
court’s order will set a schedule for doing so. The exenption
will further be limted to recognize its contingent nature: if
t he debtor postpetition has made or nekes a change in the
beneficiary designation to his personal advantage (as by
obtai ning the cash surrender val ue proceeds for his own use)
then the policy and its proceeds shall no | onger be exenpt
agai nst the creditors of this estate.!

In future cases, debtors should restrict their clai m of

11f the debtor’s bankruptcy case is closed without the
life insurance policy having been adm nistered in this
fashion, the life insurance policy will be abandoned to the
debtor (unless the court orders otherwise). 11 U S.C 8§
554(c) (“Unless the court orders otherwi se, any property
schedul ed under section 521(1) of this title not otherw se
adm nistered at the time of the closing of a case is abandoned
to the debtor and adm ni stered for purposes of section 350 of
this title.”). In the event of such abandonment, the debtor
will own the policy (regardl ess of exenptability) even if he
desi gnates hinself beneficiary. The court does not address
here whether it would be equitable to enter an order under §
554(c) that restricts such automatic abandonment of the life
i nsurance policy, an issue that mght turn in part on the
ext ent of nondi schargeabl e debt.
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exenption in this fashion, instead of claimng the exenption
of the insurance policy w thout qualification.
An order foll ows.

Dat ed: February 28, 2002.

S. Martin Teel, Jr.
United States Bankruptcy Judge
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