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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re

GENESYS, | NC., Case No. 00-00265

(Chapter 11)

N N N N N

Debt or .
DECI SI ON RE DEBTOR S AMENDED APPLI CATI ON FOR ATTORNEY' S FEES

The court will grant $205.56 of the fees and expenses
sought in the “Anmended Application for Attorney’ s Fees to be
Paid by the Departnent of the Air Force for Violation of the
Aut omatic Stay” (“Anmended Application”) (Docket Entry (“D.E. ")
No. 54, filed Septenber 19, 2000).

I

On May 31, 2000, the court conducted a hearing regarding
the debtor’s notion to show cause and for sanctions agai nst
the United States Air Force which resulted in the court’s
determ nation that the governnent violated the automatic stay,
al beit technically, when it exercised a post-petition setoff
agai nst the debtor. In its InterimOrder re Mition for
Sanctions (D.E. No. 33, entered June 5, 2000), the court
ordered the debtor’s counsel to submt a narrative of work
perfornmed together with detailed time records setting forth
the attorney’ s fees sought as a conpensatory contenpt sanction
for the Air Force s violation of the automatic stay.

The debtor submtted a fee request in the anmount of



$17,146.50. The court expressed its concern that the debtor
had amassed an inordi nate anount of fees given the technical
nature of the stay violation and the fact that on April 10,
2000, the Air Force’ s counsel notified the debtor’s counsel
that the setoff was being reversed. Notwi thstanding that
notification, the debtor continued vigorously to pursue the
litigation. The court found the fee request additionally
deficient because (1) it contained tinme spent on matters
unrelated to the contenpt nmotion; (2) tinme entries were | unped
together, making it inpossible to determ ne the amunt of tinme
spent on a particular task; and (3) certain tine entries did
not sufficiently describe the matter to which the service was
related. The court directed the debtor to submt an anmended
application if it still desired to pursue recovery of
attorney’s fees.
I

In its Amended Application, the debtor seeks $13,271.50
in fees. The debtor mamintains that the violation of the stay
was not technical, noting that the Air Force violated the
automatic stay despite having been notified three tines of the
pendi ng bankruptcy. The debtor further maintains that the
stay was violated for the purpose of putting the debtor out of

busi ness (by depriving the debtor of funds owed it on certain



accounts receivable) and, ultimately, the violation caused the
debtor to go out of business.

The debtor overl ooks the fact that the threat to its
survival was not triggered by the violation of the stay, but
rather the Air Force' s refusal to pay the debtor for
out st andi ng suns due, a refusal the automatic stay did not

prohibit. Under Citizens Bank of Maryland v. Strunpf, 516

US 16 (1995), the withhol ding of funds owed a debtor for
eventual setoff purposes is not a violation of the automatic
stay. Moreover, even without a right of setoff, an account
obligor’s failure to make paynent to a trustee (or a debtor-

i n- possession enjoying the rights of a trustee under 11 U.S. C
8§ 1107(a)) is not a violation of the automatic stay. See

United States v. Inslaw, 932 F.2d 1467, 1472 (D.C. Cir. 1991), cert.

deni ed, 502 U.S. 1048 (1992) (8§ 362(a)(3) does not apply “[w] henever
a party agai nst whom the bankrupt holds a cause of action (or other
i ntangi bl e property right) acted in accord with his view of the

di spute rather than that of the debtor-in-possession or bankruptcy

trustee”); Inre Wllianms, 249 B.R 222 (Bankr. D.D.C. 2000); In re

Mount ai neer Coal Co., Inc., 247 B.R 633, 644 (Bankr. WD. Va. 2000).

The debtor’s conplaints regarding the automatic stay were

not ained at nerely achieving a reversal of the exercise of



the right of setoff. Had that been all the debtor was
attenpting to achieve, that result would not have alleviated
any ongoi ng econom ¢ harmto the debtor. There thus was no
reason to rush addressing the violation, a technical one that
was not causing the debtor any econon ¢ harm

As to the technical violation itself (which was causing
no ongoi ng econom ¢ harm it is questionable that any action
by the debtor was necessary. The debtor’s counsel hinself
mai nt ai ned that the stay violation was void. Accordingly, the
stay violation would be treated by the court as void, based on
the violation of the automatic stay, if the exercise of setoff
(as opposed to the passive act of freezing the account) ever
became pertinent by reason of the Air Force' s relying in some
future litigation on the exercise of the right of setoff.
However, it was appropriate for the debtor to take steps to
have the Air Force vacate the setoff instead of the |ess

certain route of relying on the void character of the setoff.

Nevert hel ess, there was no reason for the debtor to
damage itself by incurring nore than nodest attorney’s fees in
addressing the technical violation of the automatic stay. Any
reasonabl e debtor would have mnimzed its attorney’s fees by

havi ng counsel sinply request reversal of the setoff and



waiting a reasonable period of tinme for the Air Force to
respond: no energency existed.

| nstead, the debtor’s aimin raising its conplaints was
fromthe outset an attenpt to conpel the Air Force to pay the
debtor the invoices that the debtor clained were owing. On
Monday April 3, 2000, in a letter entitled Notice of Contenpt,
t he debtor’s special counsel (Lawrence J. Sklute) wote to Ted
Scheidt, the Air Force’'s Term nation Contracting O ficer,
stating:

.o It is inproper for you [to] deny paynent
to GeneSys, and instead offset the all eged debts .

[ because] . . . [i]t is prohibted by the automatic
stay.

[ The Air Force] is in contenpt of the automatic
stay provision of the Bankruptcy Code. GeneSys is
preparing to pursue contenpt proceedi ngs agai nst
[the Air Force] before the U S. Bankruptcy Court in
Washi ngton, D.C. To avoid these proceedi ngs by
April 4, 2000 please remt paynent to GeneSys for
t he subject invoices anpbunting to $126,116.50 or
written acknow edgnent that [the Air Force] wl
provi de paynent to GeneSys by a date certain during
this week.

[ Enphasi s added.] |If the automatic stay entitled the debtor
to i mmedi ate payment of the $126,116.50, the denmand in the
letter for inmmedi ate paynment woul d have been under st andabl e,
but the automatic stay did not entitle the debtor to that

result.



M. Sklute spoke to the Air Force (presumably M.
Scheidt) by tel ephone on the next day, Tuesday April 4, 2000,
and was advised that his request (for vacating of the setoff
and remtting of the $126,116.50 that had not been rel eased
because of the right of setoff) was under review. Motion for
Show Cause Order (D.E. No. 15) at pp. 2 and 9.

On Wednesday April 5, 2000, M. Scheidt, wote to Air
Force accounting and finance personnel directing themto
vacate the setoff. See Declarations of M. Scheidt, M. Jeff
Daniel, and Maj. Janes Sl ear.

On Wednesday April 5 or Thursday April 6, 2000, Assistant
United States Attorney Daria J. Zane was advi sed of the
matter. She attenpted to contact counsel for the debtor to
advi se counsel that the Air Force was in the process of
vacating the setoff, but encountered some difficulty in
identifying precisely who was acting as the debtor’s counsel
and was unable to reach the debtor’s counsel until Monday
April 10, 2000, when she spoke to Richard G ns, the debtor’s
bankruptcy counsel. Zane advised G ns that the Air Force was
vacating the setoff. (In due course, the setoff was vacated
on April 14, 2000. See Daniels Declaration.) Gns advised
Zane that the contenpt notion had been filed the previous

Friday, April 7, 2000.



Li ke the “Notice of Contenpt,” the contenpt notion itself
(D.E. No. 15) sought not nerely a reversal of the exercise of
the right of setoff, but an order directing the Air Force to
remt paynment on the basis that the setoff had been inproper.
The court issued an order (D.E. No. 18) scheduling the matter
for hearing, but noted in the order that the debtor needed to
address why the wi thhol di ng of proceeds of the contract was
not authorized by 11 U S.C. 8§ 553(a) as interpreted in
Strunpf. Despite this, the debtor subsequently incurred
addi tional attorney’s fees by continuing to press for turnover
as a renedy.

11

As held in Arnstrong v. Executive Ofice of the

President, Ofice of Admn., 1 F.3d 1274, 1289 (D.C. Cir.

1993), for civil contenpt sanctions to be inposed there nust
be a violation of an order that is clear and unanbi guous and
the violation nust be proven by clear and convincing evidence.
The Air Force was in contenpt of the automatic stay.

The provisions of 11 U S.C. 8§ 362(a)(7) were clear and
unambi guous. The Air Force, with know edge of the bankruptcy
case, neverthel ess exercised its right of setoff, and the
proof of this violation is clear and convincing.

Al t hough the Air Force may have diligently addressed the



remedyi ng the violation once the debtor’s attorney conpl ai ned,
the Air Force has not attenpted to argue a defense that the
viol ation occurred despite reasonable diligence in attenpting

to comply with the automatic stay. See Food Lion, lnc. v.

United Food and Commercial Wirkers Int’l Union, AFL-CIO CLC,

103 F.3d 1007, 1017-19 (D.C. Cir. 1997). The Air Force’s
papers adduced no evidence regarding the procedures it has in
pl ace to assure that setoff is not exercised once a bankruptcy
case is filed, or what efforts were nmade to assure conpliance
once it |earned of the bankruptcy case.
|V

Some courts hold that an award of contenpt damages for
violation of the automatic stay is perm ssive, with the trial
court having the discretion to deny an award of damages if the
violation of the automatic stay is not sufficiently egregious.

&oodman v. Johnston Environnental Corp. (In re Goodnan), 991

F.2d 613, 620 (9th Cir. 1993). See also Mnarch Life Ins. Co.

V. Ropes & Gray, 65 F.3d 973 (1st Cir. 1995) (contenpt

sanctions under 8 105 are discretionary); In re Costa, 172
B.R 954, 966 (Bankr. E.D. Cal. 1994) (" Conpensatory danages
are discretionary and should not be awarded to the
undeserving.” [Footnote and citations omtted.])” Under 11

US C 8§ 105(a), the court “may issue any order, process, or



judgnment that is necessary or appropriate to carry out the
provisions of this title.” The word “may” suggests that the
court’s powers are discretionary, and perhaps some deci sions
have | ooked to that in holding that a court has discretion to
decline to grant conpensatory sanctions for a violation of the
automatic stay.

On the other hand, other decisions (including decisions
of the very sane courts of appeals) have held that when a
party has suffered damages by reason of contenpt, the trial
court is without discretion to deny an award of conpensatory

danages. See Parker v. United States, 153 F.2d 66, 70 (1st

Cir. 1946). See also Weitzman v. Stein, 98 F.3d 717, 719 (2d

Cir. 1996); Sizzler Famly Steak Houses v. Western Sizzlin

St eak House, Inc., 793 F.2d 1529 (11th Cir. 1986); Thonpson v.

Cleland, 782 F.2d 719 (7th Cir. 1986); G & C. Merriam Co. V.

Webster Dictionary Co., Inc., 639 F.2d 29, 41 (1st Cir. 1980);

Vuitton et Fils S.A. v. Carousel Handbags, 592 F.2d 126, 130

(2nd Cir. 1979); Universal Match Corp. v. New Castle Products,

Inc., 308 F.2d 842 (7th Cir. 1962); Yanish v. Barber, 232 F.2d

939, 946 (9th Cir. 1956) Waterman Co. v. Standard Drug Co.,

202 Fed. 167, 172 (6th Cir. 1913); Enoch Mirgan's Co. V.

G bson, 122 Fed. 420, 423 (8th Cir. 1903); In re Grand Jury

Subpoena of June 12, 1986, 690 F. Supp. 1451, 1453 (D. M.




1988).

The court was unable to find any decision addressing the
possi bl e conflict between these two sets of decisions.
Congress obviously nmeant for the automatic stay to have the
force of an order, with the difference being that the stay
arises imedi ately upon the commencenent of the case instead
of awaiting issuance of an order. The automatic stay is no
| ess worthy of protection than a court order, and a violation
of either the automatic stay or a court order ought to give
rise to the sanme sanctions. Accordingly, the court is of the
view that it has no discretion to withhold an award of
conpensat ory damages for violation of the automatic stay.

However, the only damages the debtor suffered were
attorney’s fees for addressing the technical violation of the
automatic stay. The court thus turns next to whether
attorney’s fees are part of the damages that may be recovered
for contenpt.

\%

Under the so-called Anerican rule, a prevailing party,
except in certain |imted circunstances, is not entitled to
recover attorney’s fees. One court of appeals held that in
contenpt proceedi ngs an exception permtting a recovery of

attorney’s fees exists only if the contenpt was willful. King

10



v. Allied Vision Ltd., 65 F.3d 1051, 1063 (2d Cir. 1995). See

also Onega World Travel, Inc. v. Orega Travel., Inc., 710 F.

Supp. 169, 173 (E.D. Va. 1989), aff’'d, 905 F.2d 1530 (4" Cir
1990) (table). However, the Second Circuit appeared to

withdraw fromthat position in Weitzman v. Stein, 98 F.3d 717,

719 (2d Cir. 1996) (“while willful ness may not necessarily be
a prerequisite to an award of fees and costs, a finding of
wi Il ful ness strongly supports granting theni). The Court of

Appeals for the D.C. Circuit, at least in dictum adheres to

the view that willfulness is not a prerequisite. Food Lion,

Inc. v. United Food & Comercial Wirkers Int’l Union, AFL-CI O

CLC, 103 F.3d 1007, 1017 n.14 (D.C. Cir. 1997) (citing cases
fromthe Courts of Appeals for the Fifth, Sixth, Seventh, and

Ninth Circuits). Accord, John Zink Co. v. Zink, 241 F.3d

1256, 1261 (10" Cir. 2001) (citing, in addition, decisions
fromthe Courts of Appeals for the Third and El eventh
Circuits, and rejecting King and Orega as unpersuasive).
Vi
However, a further twist to the issue is that sonme courts
have held that the granting or denying attorney’ s fees as part
of conpensatory contenpt damages is committed to the sound

di scretion of the district court. Hartman v. Lvng, 884 F.2d

1103, 1107 (8th Cir. 1989) (upholding district court’s refusal

11



to award fees because “defendants were sinply nistaken in

their interpretation of the injunction”); Donovan v.

Burlington Northern, Inc., 781 F.2d 680, 682-83 (9th Cir.

1986) (district court has discretion to deny attorney’s fees
even when danmages caused by contenpt are established)
(overturning dictumin Yanish, 232 F.2d at 947); Commpdity

Futures Tradi ng Commi ssion v. Prenex., lnc., 655 F.2d 779, 785

(7th Cir. 1981). The court in Donovan, 781 F.2d at 683, cited

Copeland v. Martinez, 603 F.2d 981, 984 (D.C. Cir. 1979), as

being of the same view “by inplication.”

If inthe D.C. Circuit a trial court has discretion to
deny attorney fees as part of civil contenpt damages, the
court could very well choose to deny an award of attorney’s
fees here. The technical violation of the automatic stay was
promptly renmedi ed, and there is no evidence that the Air Force
acted other than in good faith. Moreover, debtors ought to
enpl oy sonme judgnment in whether to pursue contenpt proceedi ngs
for only a technical violation of the automatic stay that
caused no economc harm Finally, the court ought to
di scourage contenpt proceedi ngs seeking recovery of trifling
ampunts of attorney’s fees incurred by a debtor in addressing
t he occasi onal unintentional violation of the automatic stay

that occurs in al nost every bankruptcy case.

12



However, the court announced that it would award
appropriate attorney’s fees, and put the debtor to the burden
of applying for fees. Although the debtor has acted |like a
hog by seeking an astronom cal sum (and, although as sone
courts have observed, when a pig becomes a hog, it goes to
sl aughter), the court will nevertheless attenpt to award an
appropriate sum

Vi |

The trial court has broad discretion in determ ning the
appropriate anount of attorney fees. King, 65 F.3d at 1063.
The court |looks to two factors in determ ning the appropriate
anount of attorney’s fees to award as a sanction: (1) what
expenses or costs resulted fromthe violation and (2) what
portion of those costs was reasonabl e, as opposed to costs

that could have been mtigated. Topalian v. Ehrman, 3 F.3d

931, 937 (5th Cir. 1993) (determ ning the amount of attorney’s
fees to award as a sanction for a violation of F.R Civ. P.
11). Bankruptcy courts simlarly inpose a duty on the debtor
to mtigate its damages stemming froma violation of the

automatic stay. Lori v. Lori (In re Lori), 241 B.R 353, 357

(Bankr. M D. Pa. 1999); Clayton v. King (In re Clayton), 235

B.R 801, 811-12 (Bankr. M D.N.C. 1998); In re Esposito, 154

B.R 1011, 1015 (Bankr. N.D. Ga. 1993).

13



In this case, the debtor’s duty to mtigate its damages
i nvol ved obtaining a reversal of the exercise of setoff. As
not ed al ready, the exercise of setoff was causing the debtor
no econom c harm because the Air Force had the right to
preserve its right of setoff by sinply freezing the account.
Accordingly, there was no energency, and no reason to subject
the estate to attorney’'s fees for pursuing contenpt as an
emergency matter. All that was required was for the debtor to
request the Air Force to undo the technical violation of the
automatic stay and to wait a reasonable period of tine for the
Air Force to review the matter. Two days after the debtor’s
counsel sent his letter on April 3, 2000, notifying the Air
Force of the violation, the Air Force had reviewed the matter
and decided to reverse the setoff (on April 5, 2000).
Assi stant United States Attorney Zane, after encountering sone
difficulty in identifying precisely who was acting as the
debtor’s counsel, comunicated that decision to M. G ns, the
debtor’ s bankruptcy counsel, on April 10, 2000.

| nstead of advising the Air Force that it needed nerely
to undo the exercise of the right of setoff, w thout paying
t he debtor the invoice owed the debtor, the debtor’s “Notice
of Contenpt” clearly stated that contenpt could be avoi ded

only by remtting the setoff funds to the debtor. The debtor

14



has only itself to blame for overstating the debtor’s case in
a transparent attenpt opportunistically to capitalize on what
was but a technical violation by the Air Force. |In the face
of that overstated demand, it is not surprising that the Air
Force proceeded with due deliberation in determ ning what the
automatic stay actually demanded of it.

Rat her than wait a reasonable period of tinme for a
response, the debtor unnecessarily rushed preparing a notion
for contenpt and filing the sane. The debtor clearly hoped to
capitalize on the Air Force' s technical violation of the stay,
and sought to use it to coerce a renedy to which the debtor
was not entitl ed.

Notwi t hstanding, it is appropriate to award sonme fees to
the debtor for bringing the stay violation to the Air Force's
attention, and for attorney’'s fees incurred in obtaining that

recovery. ln re Esposito, 154 B.R at 1015; Gen. Mtors

Acceptance Corp. v. Mller (Inre Mller), 10 B.R 74, 76

(Bankr. S.D. Onhio 1981). However, the fees ought to have been
m nimal, instead of the conpletely overbl owmn award sought by
t he debtor here.

To bring the stay violation to the Air Force’ s attention
required no nore than sending a sinple two-sentence letter

saying (1) the Air Force violated 8 362(a)(7) by exercising

15



its right of setoff, and (2) the Air Force was required to
vacate the exercise of the right of setoff. That could have
been acconplished in one-half hour.

Al t hough once the Air Force announced its decision to
vacate the setoff, nost debtors’ attorneys would then not
bother to file a notion to recover attorney’'s fees for the
one-hal f hour of effort the letter had taken, the court wll
not second-guess the debtor on that score. However, a notion
for contenpt for such relief (including preparation of a
decl aration setting forth the prior one-half hour and the
preparation time of the notion) would not have required nore
t han one hour.

| f a request for contenpt sanctions of conpensation for
one and a half hours of attorney tinme had been contested—-
which is extrenely doubtful —-the court neverthel ess could have
deci ded the debtor’s entitlenment to such conpensation on the
papers. As it was, the debtor engaged in an overbl own notion
for contenpt, seeking a windfall remedy plainly barred by
Strunpf, and put the Air Force, the court, and, indeed, the

debtor itself to unnecessary litigation and attendant expense.

Accordingly, the court will award 1.5 hours of attorney
time. Although the debtor has sought fees at an hourly rate
of $140.00 to $275.00, the appropriate hourly rate, pursuant
to 11 U.S.C. § 106(a)(3), nust be capped at $137.04 (as

calculated in the United States’ Opposition to Debtor’s

16



Application for Attorney’s Fees at 7 n.3).! Accordingly, the

court will award attorney’s fees of $205.56. An order
fol |l ows.

Dat ed: October 26, 2001

S. Martin Teel, Jr.
United States Bankruptcy Judge

Copi es to:

Richard H G ns, Esgq.
5028 W sconsin Avenue
Suite 300

Washi ngton, DC 20016

Daria J. Zane, Esq.

Assistant United States Attorney
555 Fourth Street, N W
Room 10- 818

Washi ngt on, DC 20001

Ofice of the U S. Trustee
115 South Union Street
Suite 210

Al exandria, VA 22314

1 Section 106(a)(3) incorporates 28 U.S.C. § 2412(d)(2)(A)
whi ch caps fees at $125 per hour “unless the court determ nes
that an increase in the cost of living or a special factor,
such as the limted availability of qualified attorneys for
the proceeding, justifies a higher fee.” The court has
adj usted the cap for the cost of living but there is no
special factor warranting awardi ng a higher fee for work that
the court believes was of dubious necessity, a case of making
a nmountain out of a nolehill.
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