UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re

THE GREATER SOUTHEAST

COMVUNI TY HOSPI TAL FOUNDATI ON,
INC., et al. (nmenbers of the
Great er Sout heast Heal t hcare

System,

Case No. 99-01159
(Chapter 11)

Jointly Adm ni stered

Debt or s.
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DECI SI ON RE MOTI ON TO COVPEL PRODUCTI ON OF DOCUMENTS

This suppl ements the court’s oral decision of June 7, 2001,
addressi ng the Emergency Mdtion to Conpel (Docket Entry No. 2150)
filed by Greater Southeast Community Hospital Corporation (“the
Hospital”), a debtor in these jointly adm nistered cases. The notion
seeks to conpel the law firmof Jordan, Keys & Jessany, LLP (“Jordan
Keys”) to produce files and docunents related to the medical

mal practice |law suit of Thonpson v. Greater Southeast Community

Hospital, et al., No. 97-CV-8235 in the Superior Court of the

District of Colunbia.
I
Jordan Keys represented the Hospital prepetition in the
Thonpson | awsuit. Pursuant to prior order of this court, relief from
the automatic stay was granted to Thonpson to pursue the Superior
Court litigation on the condition that Thompson woul d not pursue
recovery fromthe Hospital's estate, but would | ook for recovery only

frominsurance coverage by Anmerican Continental |nsurance Conmpany



(“ACIC") for recovery and any noney held by the Hospital in trust for
medi cal mal practice claimnts. The Hospital holds a self-insurance
fund at Riggs National Bank that will likely be the subject of future
litigation in this court regarding whether the fund is held in trust
for medical malpractice claimants. Even if the account is held in
trust, the debtor would likely be entitled to recover fromthe trust
any anmounts unnecessary to pay nedical mal practice claims. |In that
event, it would benefit the debtor’s estate to m nimze mal practice
recoveri es against the Hospital to the point that the ACIC insurance
(which has dollar limts) fully pays all such clains.?

VWhen the stay was lifted, the Hospital tendered defense of the
Thonpson case to ACIC, and ACIC agreed to provide a defense. ACIC
el ected to retain counsel other than Jordan Keys to defend the
Hospital. The Thonpson case is set for pretrial conference at the
Superior Court on June 26, 2001, and under Superior Court Rule of
Civil Procedure 16, the parties are required to file a joint pretrial
statenment by June 19, 2001.

Jordan Keys has refused to turn over to the Hospital certain

papers that Jordan Keys conpiled in representing the Hospital. The

1 Sonme clainms may be ineligible for paynment from ACI C i nsurance
on different grounds (for exanple, tardiness of reporting the
mal practice claimto ACIC). But the Hospital hopes that the ACIC

coverage will suffice fully to pay those clains that are eligible for
ACI C coverage but for the dollar limts of coverage, and that the
claims not eligible for ACIC coverage will not exhaust the Riggs
fund.



Hospital seeks under 11 U. S.C. 8§ 542(e) to conpel turnover of the
docunments withheld by Jordan Keys so that its new attorneys my use
t he docunents in preparing the pretrial statement for filing in the
Superior Court.?
I

Jordan Keys defends by asserting that it holds a retaining lien
agai nst the docunments. Although District of Colunmbia conmon | aw
accords an attorney a retaining lien against a client’s files, Wl f

v. Sherman, 682 A.2d 194, 197 n.8 (D.C. 1996), Jordan Keys concedes

that, under D.C. Bar Rule of Professional Conduct 1.8, its right to
assert a retaining lien is limted to docunents constituting attorney
wor k product.

Al t hough the court was able to determ ne on an expedited basis

that some of the docunents are not attorney work product, sone of the

2 Odinarily turnover under 11 U S.C. 8§ 542(e) should be sought
by way of an adversary proceedi ng, but Jordan Keys has not objected
to turnover being sought by way of motion. F.R Bankr. P. 7001. But
Jordan Keys did not oppose the notion on that basis, and it would
serve no useful purpose for the court to force the parties to pursue
the issue in an adversary proceeding.

Simlarly, the Hospital served a subpoena on Jordan Keys to
produce the docunents and its notion seeks to enforce the subpoena.
But the pendency of the bankruptcy case alone was not a warrant to
i ssue the subpoena to Jordan Keys: a subpoena can be issued only in a
particul ar proceeding within the case or pursuant to an exam nation
aut hori zed under F.R. Bankr. P. 2004. Nevertheless, a turnover
proceedi ng can be brought based on 8§ 542(e) w thout the necessity of
a subpoena.



remai ni ng docunents undoubtedly do constitute work product.® Because
turnover is warranted even if a docunent is attorney work product,
this decision nerely assunes that certain specific documents are
attorney work product, wi thout prejudice to further litigation over
t hat point.
111

The principal issue is whether the court ought to order Jordan
Keys to produce attorney work product docunments pursuant to 8 542(e).
The courts recognize that the court nmy conpel turnover under 8§
542(e), but also attenpt to protect the lien rights of the attorney
under | ocal law. Varying degrees of protection have been fornul ated
by the courts. Rather than discuss all of the decisions, it suffices
to say that the court will basically follow the approach of In re

Onsted Utility, Inc., 127 B.R 808 (Bankr. N.D. Chio 1991). First,

3 For purposes of this expedited decision, the parties prepared
a |l og of the docunents at issue. The |Ilog was not neant to be a
definitive log setting forth all of the factual predicates for Jordan
Keys’ establishing that each docunent is attorney work product.
However, the court was able to ascertain that some of the docunents
were not attorney work product: copies of depositions and
correspondence with third parties plainly do not constitute attorney
wor kK product regardl ess of what further factual predicate Jordan Keys
mght try to lay. The court has assumed that the remaining docunents
are indeed attorney work product (even though the | og does not |ay
out all of the necessary factual predicates for finding that the
docunments are attorney work product). The court has assuned, for
exanpl e, that handwitten notes are attorney work product even though
the | og does not negate the possibility that a Hospital enpl oyee
wrote the note such that the docunent would not be attorney work
pr oduct .



“where the papers turned over neither add to the estate nor help
preserve it, there appears to be no basis on which to conpensate the

lien holder.” JOnsted Utitlity, 127 B.R at 813. Second, the court

may order turnover with the question of the anount to be paid the
attorney pursuant to the retaining lien to be deterni ned once the

benefit to the estate can be neasur ed. Onmsted Utility, 127 B. R 813-

14.
IV

The debtor nmust file a pretrial statenent by June 19, 2001.
Thi s exigency warrants requiring turnover of the files, with
conpensation for Jordan Keys’ retaining lien to be decided |ater.
The turnover (1) may reduce the attorney’ s fees that would ot herw se
be incurred in litigation of the Thonpson case or (2) enable the
Hospital to mnim ze any award in the Thonpson case. To the extent
that this benefits the estate, Jordan Keys ought to have conpensation
for the value it inparted to the estate.

How t hat value will be determ ned need not be deci ded now.
Plainly Jordan Keys will be allowed to show the attorney’s fees that
woul d have been charged for the work product on an hourly fee basis.
Moreover, the court will not now foreclose Jordan Keys from
alternatively showi ng what the market generally would conmand--the
price that an attorney and his client generally would negotiate as

the price for turnover of the materials. Such a negotiated price of



surrender is ordinarily how the value of a retaining lien is fixed.?

\Y

Why woul d there be any value to the estate if Thonpson is
limted to recovery fromnon-estate assets and if ACIC is providing a
defense? Wth respect to the avoi dance of the expense of litigation,
t he debtor has an incentive to mnimze those expenses. Although
AClI C has agreed to provide a defense to the Hospital, ACIC has stated
to the Hospital that it is doing so gratuitously. G ven the tine
frames involved, the court cannot decide before June 19, 2001,
whet her ACIC is contractually obligated to provide a defense. But it
does not matter.

On the one hand, if the ACIC is not contractually obligated to

provi de representation, the Hospital would face the risk that it

4 If the materials supplied a vital insight into the handling
of the litigation, one that replacenent counsel would Ilikely have
nm ssed given the time constraints, then Jordan Keys m ght argue that
t he value of that insight warrants treating Jordan Keys as entitled
to conpensation beyond the hourly fees for the particul ar work
product (capped, of course, by Jordan Keys’ outstanding fee claimfor
the totality of its representation of the Hospital). That argunent,
however, woul d appear to be inconsistent with D.C. Rul es of
Prof essi onal Conduct, Rule 1.8(i) which permts assertion of a
retaining lien “only to the extent that the work product has not been
paid for.” |If the Hospital pays for the work product on an hourly
fee basis, Rule 1.8(i) would appear to bar conpensati on above and
beyond conpensation for the work product. But see Onsted Utility,
127 B.R at 813-14 (“under Ohio Law . . . the award is not to be
nmeasured only by the papers copied but, nore inportantly perhaps, by
the Debtor’s access to the papers in the Anderson Case at the tine
and under the circunstances in which such access was ordered”).
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nm ght have to foot the expense of representation if ACIC were to
revoke its gratuitous provision of a defense. Moreover, although
Thonpson is | ooking only to non-estate assets for recovery, the
Hospital has a residual interest in any trust funds it holds for the
benefit of mal practice claimnts. The estate will potentially be
benefitted because the successful defense of the Thonmpson case my
increase trust funds that the estate may use for general unsecured
claimants after paynent of all nmedical mal practice clains.
Accordingly, Jordan Keys will be entitled to a replacenent |ien

agai nst the debtor’s residual interest in any funds held in trust for
medi cal mal practice claimnts such as Thonpson.

On the other hand, the expense is the Hospital’'s even if ACIC
is contractually required to furnish a defense: ACIC s provision of a
defense is sinply a coverage of the Hospital’'s cost of litigation,
within any dollar limts that may exi st under the insurance policy.
If the Hospital incurs the expense instead of ACIC, then ACI C woul d
be obligated to reinburse the estate for that expense.

Assuming that ACIC is contractually obligated to cover the
Hospital’s costs of litigation, the value of the turnover of Jordan
Keys’ attorney work product ought to be an expense chargeable to the
Hospital. The Hospital will then be entitled to be reinbursed for
t hat expense by ACIC. That right to reinbursenent is a property

right, part of the Hospital’'s bankruptcy estate. The court wll thus



grant Jordan Keys a replacenment lien on the debtor’s right to any
rei mbursement of expense from ACIC

The court will thus grant Jordan Keys a replacenent |ien on the
Hospital’s right to rei mbursenment of expenses by ACIC, if any such
right exists with respect to the Thonpson case.

Vi

The Hospital also contends that under Rule 1.8(i) Jordan Keys
is not entitled to assert a retaining lien:

when the client has become unable to pay, or when w thhol di ng

the lawer’s work product would present a significant risk to

the client of irreparable harm
As to the first exception, the Hospital has the ability to pay for
the benefit by way of granting replacenent |iens on any enhancenent
of its residual interest in any trust arising fromuse of the work
product and on any right of reinbursenment fromits insurer of its
expenses of litigation.?®

As to the second exception, the record does not support a

finding that the Hospital faces a risk of irreparable harm

5> Jordan Keys nay not rely upon the Hospital’s ownership of
other funds it could use to pay Jordan Keys: use of those funds to
pay Jordan Keys woul d not confer any benefit on the estate
i ndependent of enhancenent of (1) the Hospital’s residual interest in
any trust and (2) reduction of the anount of expenses for which the
Hospital would otherw se be entitled to seek reinbursenent from ACI C.
The court interprets 8§ 542(e) as trunping the retaining lien if the
mat erials confer no benefit on the estate, and thus as justifying
l[imting Jordan Keys’ replacenent lien to (1) the enhancenment of the
Hospital’s residual interest in any trust, and (2) the Hospital’s
right, if any, of reinmbursement from ACIC

8



According to Comment 10 to Rule 1.8(i), irreparable harm exists when
aclient “mght irretrievably . . . becone subject to a significant
liability because of the wi thhol ding of the workproduct.” However,
“[a] lawer must make his or her own judgnent as to whether the
client will be irreparably harnmed if the work product is withheld.”
D.C. Bar Op. No. 250. The work product in the possession of Jordan
Keys includes research material, handwitten notes, and internal
menoranda (e.g., regarding locating expert wi tnesses). The record
does not establish that production of the work product is necessary
to avoid irreparable harm

First, any work product relating to the facts of the Thonmpson
case is |likely not to contain any information not otherw se avail able
to replacenment counsel, so that there is no risk of irreparable harm
Most of any factual information contained in the Jordan Keys files is
probably already of record in pleadings, responses to witten
di scovery, and transcripts of depositions taken,® and repl acenent
counsel can (and al nost surely has already) interviewed the potenti al
wi tnesses in the case and exam ned the Hospital’'s records.

Second, legal research is rarely of a character that its

nondi scl osure woul d cause irreparable harm The court assunmes that

6 Jordan Keys did not obtain a consensual lien on the
deposition transcripts it purchased for the Hospital, or any of the
ot her property of the Hospital. It only |looks to a retaining lien to

protect its fees.



the Hospital’'s replacenment counsel would be conpetent to research any
| egal issues in the remaining time before the pretrial conference;

t he replacement counsel’s bill for conducting such | egal research
woul d not be irreparable harm because ACIC is furnishing such counsel
to the Hospital. Accordingly, the court is dubious that there is
anything in Jordan Keys’ work product materials whose w t hhol di ng
woul d cause the Hospital irreparable harm

An order follows.

Dat ed: June 11, 2001

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge
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Frederick WH. Carter, Esq.
Venabl e, Baetjer & Howard, LLP
1800 Mercantil e Bank and

Trust Buil ding
2 Hopkins Pl aza
Baltinmore, MD 21201

Gregory L. Waddoups, Esq.

Venabl e, Baetjer & Howard, LLP

1201 New York Avenue, NW Suite 1000
Washi ngt on, DC 20005

Ceorge R Keys, Jr., Esq.
Jordan, Keys & Jessany, LLP
1400 16" Street, NW Suite 700
Washi ngt on, DC 20036

Wl liamH Schwarzschild, 111, Esq.
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