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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF MARYLAND
AT BALTI MORE

In re )
)
REG ONAL BUI LDI NG SYSTEMS, ) Case No. 93-5-7521-JS
I NC. , ) (Chapter 11)
)
Debtor. )

DECI SI ON RE PLAN COW TTEE' S OBJECTI ON
TO CLAIM OF BEDFORD CONSTRUCTI ON COVPANY

The Plan Committee in this case has objected to the clains
asserted by Bedford Construction Conpany (“Bedford”). Bedford
asserts clains with respect to work Bedford performed for the debtor,
Regi onal Building Systens, Inc. (“RBS’) at a site on Staten Island,
New Yor k, owned by Aspen Knolls Corporation (“Aspen Knolls”). The
court concludes that Bedford is entitled to recover $22,067.82, and
t hat the bal ance of its clainms nust be disall owed.

I

RBS was engaged in the manufacture and sal e of nodul ar housing
units. I n Decenmber 1991, RBS and Aspen Knolls! entered into a
contract (“the Aspen Knolls Contract”) calling for RBS to
manuf acture, deliver, and install 1,000 nodul ar housing units on the

Aspen Knolls site.? Aspen Knolls was responsible for conpleting the

L The contract was signed by Aspen Knolls Construction Corp.
as agent for Aspen Knolls Corporation. The use of “Aspen Knolls”
wll refer to both entities.

2 Pursuant to a contract between Aspen Knolls and the Navy,
Aspen Knolls was to develop the site, which was then uni nmproved,



finishing work to the nmodul ar units, including installation of
wi ndows and doors.

I n February 1992, RBS and Bedford entered into a subcontract
(“the Bedford Subcontract” or, for short, “the Subcontract”) under
whi ch, on the one hand, RBS was to manufacture the nmodul ar housi ng
units in Maryland, and then ship themto a staging area in New York,
and, on the other hand, Bedford was to transport the units to the
Aspen Knolls site, and to erect and conplete the construction of the
nodul ar housi ng units.

The Aspen Knolls Contract was RBS s primary source of revenue.
Beginning in late 1992, Aspen Knolls commtted a series of paynment
defaults to RBS, disrupting RBS s cash flow and necessitating
suspensions of work fromtime to tine. Eventually, in July 1993,
Aspen Knol|ls ceased paying any noney to RBS at all. 1In those
circunmst ances, RBS was forced to term nate the Aspen Knolls Contract
and the Bedford Subcontract.

Prior to term nation of the Subcontract, Bedford perfornmed work
for RBS under the Subcontract.

Bedf ord also did work for RBS outside the Subcontract, which
i ncluded conpl etion of repetitive or routine carpentry adjustnments or

repairs to the nodular units, usually before they were erected. This

build residential buildings, and then | ease themto the Navy as part
of what was slated to be a new U S. Naval Base.
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wor k was supervised by Bedford and separately invoiced to RBS as
“Rei mbur sabl e Expenses.”

I n addition, Bedford | oaned union carpenters to RBS in order
for RBS to supervise conpletion of certain carpentry itens on the
nodul ar units after Aspen Knolls conpleted its “wal k-through” under
the Aspen Knolls Contract. These union carpenters were supervised by
RBS and their tine was separately billed to RBS as “Rei nbursabl e
Labor.”

Bedford al so did other work for Aspen Knolls at the job site,
for which RBS was not responsible, including a contract entered into
Novenmber 30, 1992 for finishing work on the nodular units for a total
amount of $2.2 million (“Aspen Knolls Trim Wrk Contract”) and
possi bly other carpentry work not covered by the Aspen Knolls Trim
Work Contract.3

RBS eventually filed its voluntary petition under chapter 11 of
t he Bankruptcy Code on November 9, 1993. The court set a March 1994
bar date for creditors to file unsecured clains in RBS s chapter 11
case. Bedford filed no proof of claimby that bar date. However,
the schedules RBS filed under F.R Bankr. P. 1007 schedul ed Bedford

as hol ding an unsecured claim not entitled to priority under 11

3 There were other Bedford-Aspen Knolls contracts for site
clearing and drai nage work, for sanitary and storm sewers, and for
general excavation and placing of concrete foundations for the
nodul ar units.



U S.C. 8 503(a), in the ampbunt of $614,203.46. As will be seen,

Bedf ord | ooks to that schedul ed anbunt as the basis for paynment of
any unsecured claimit may have had against RBS to the extent that
the court rejects Bedford' s assertion of status of a beneficiary of a

statutory trust for which RBS was the trustee under New York | aw.

The court confirmed a liquidating plan in this case under 11
US C 8 1129 in May 1997 (“the Plan”).# In April 1997, RBS had made
a recovery from Aspen Knolls of approximately $5 mllion, and which
is the major source of funds held for distribution in this case. As
provided by 8 1.5 of the Plan, the funds RBS received from Aspen
Knoll's constituted the Aspen Knolls New York Lienholder Distribution
Fund (“the Fund”) and were deposited by the Plan Conmttee into an
account segregated from other estate funds, with the Plan Commttee
to adm nister that Fund in accordance with the ternms of the Pl an.

The Plan called for full paynment fromthe Fund of any All owed
New York Lienholder Claim® An Allowed New York Lienhol der Cl aimwas
any claims portion that is “valid under Article 3A [sic] of the New

York Lien Law,” and allowed as such by a final order of the court.

4 The Plan created the Plan Committee and vested it with al
duties, powers and responsibilities of a trustee pursuant to 11
U S C 8 1104. Accordingly, the Commttee has the authority to
object to clains.

5> Plan 88 1.5, 3.4, 4.3, and 4.4.
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Plan 8§ 1.3. Article 3-A of the New York Lien Law is entitled
Definition and Enforcement of Trusts and consists of N Y. Lien Law 88
70 through 79-a (MKinney 1993).6 Although | abeled by the plan as
“lienhol der” clainms, the New York Lienholder Clains are in fact
statutory trust claims.

The Plan required clainms asserting status as New York
Li enhol der Clains to be filed by a deadline, and provided that al
such clainms are deened to be disputed with the validity and al |l owance
of such clainms to be determ ned by the court. Plan 8§ 4.4(a).
Bedford tinely filed a New York Lienhol der Claimof $1,448,226. 49
pl us interest.

To the extent not entitled to treatnment as an All owed New York
Li enhol der Claim unsecured clains not entitled to priority treatnent
under 11 U.S.C. 8§ 503(a) are to receive paynent only fromthe funds
the Plan Committee holds that are unnecessary for the full payment of
Al I omed New Yor k Lienhol der C ains.

Bedf ord has asserted (1) that on the petition date of Novemnber
9, 1993, it held valid clains against the debtor of $1,448, 226. 49,
(2) that those clainms are entitled to full paynent as All owed New

York Lienholder Clains, (3) that interest on those clains is entitled

6 Citations to the New York Lien Law hereafter will sinply be
to the pertinent N.Y. Lien Law section without noting the court’s use
of the 1993 edition of MKinney s Consolidated Laws of New York
Annot at ed.



to treatnment as an All owed New York Lienholder Claim and (4) that to
the extent that the clainms are not entitled to All owed New York
Li enhol der Cl ai m status, then the clains owed Bedford on the petition
date are entitled to share in distribution as unsecured clainms up to
t he ampunt of $614,203.46 listed on the RBS s schedul es.

Pursuant to the court’s entry on October 1, 1998, of a
Stipulation and Consent Order Allow ng and Authorizing Paynment of,
t he Undi sputed Portion of the New York Lienhol der ClaimMde by
Bedf ord Construction Corp., the Plan Conmttee paid $718,128.83 to
Bedford as the anpunt that the Plan Comnmttee did not dispute was
owed to Bedford as an All owed New York Lienhol der Cl ai munder the
Plan. The Plan Committee disputes its obligation to pay Bedford any

nore than the $718, 128. 83 al ready paid.



I
The court exam nes first
[ 11

and concl udes in part t hat,

a claimfor term nation damages,

Bedf ord’ s New Yor k Li enhol der

Cl ai ns

except for the claimfor interest and

the clains are enforceabl e as

Al |l owed New Yor k Lienhol der

Clains if the clains would be valid

cl ai ms agai nst

RBS outside of the N. Y. Lien Law.

Bedf ord’ s New Yor k Lienhol der

Cl ai ns that

remain in dispute are

shown on the chart bel ow

BEDFORD S NEW YORK LI ENHO.DER CLAI MS REMAI NI NG | N DI SPUTE

LNt er St & . . e $239, 184. 16
Crane Costs Arising fromEarly Term nation

Di sassenbly of cranes and transportation.... $13,675.68

Premature term nation of rental equipnent

[ ease. ... . $90, 835. 00
Rei mbur sabl e Expenses:

Invoice dated 7/26/93......... ... ... ... . .... $10, 168. 36
First Floor Set (Partial Conpletion):

$89, 352. 00 cl ai med, of which disputed is... $40,472.00
Del ay Cl ains:

Delay Claim#1............. $97, 119. 22

Delay Claim#2............. $30, 195. 00

Delay Claim#3............. $170, 402. 68

Delay Claim#4............. $39, 645. 557

Subt ot al $337,.362.45. ... $337,362.45

” Bedford originally claimed this amunt was $37, 245. 55, but

subsequently cl aimed the anmount

7

it
shoul d be $39, 645. 55.



TOTAL $731, 697. 65

The Plan Committee contends that, as a matter of law, even if
Bedford s clainms were otherwi se valid clainms, four of those clains
woul d not qualify as the types of clains that may be paid froma New
York Lien Law trust: Bedford s claims for (1) interest; (2) delay
claims; (3) disassenbly and transportation of cranes; and (4) early
term nation of Bedford s crane |ease with United Rental Equi prment
Conmpany, Inc. Accordingly, the court turns to that argunent next.
11
THE APPLI CABI LI TY OF NEW YORK LI EN LAW TO BEDFORD' S CLAI MS
As previously noted, for Bedford to have an All owed New York

Li enhol der Claim the claimmnmust be one valid under Article 3-A of
the New York Lien Law (N. Y. Lien Law 88 70 through 79-a). New York
Lien Law 8§ 70(1) and (2) create three types of trusts, a trust of
whi ch an owner is the trustee (a so-called “owner trust”), a trust of
which a contractor is the trustee (a so-called “contractor trust”),
and a trust of which a subcontractor is the trustee (a so-called
“subcontractor trust”). The funds RBS received from Aspen Knoll s
constituted a contractor trust. See N Y. Lien Law 8§ 70(6)(a)
(specifying that the assets of a contractor trust include funds
recei ved by the contractor under a contract for the inprovement of

real property). The Plan Committee’s argunment turns on whether



Bedford’ s clainms are anong the types of clains that the New York Lien
Law aut horizes to be paid froma contractor trust. The court
addresses six questions in this regard:

(1) what clainms generally may be paid froma
contractor’s trust (part A, below);

(2) whether a claimhas to be valid under non- New
York Lien Law in order to be asserted against a trust
under New York Lien Law Article 3-A (part B, below);

(3) whether the claimhas to be a “cost of
i mprovenent” as defined in N. Y. Lien Law 8 2(5) in order
to be asserted against the contractor trust (part C,
bel ow) ;

(4) whether a claimfor interest may be recovered
fromsuch a contractor trust (part D, bel ow);

(5) whether claims for damages arising fromdelay may
be recovered from such a contractor’s trust (part E
bel ow) ; and

(6) whether a subcontractor’s clainms for increased
| ease costs and for disassenbling and transporting cranes
fromthe job site after termnation of the subcontract my
be recovered from such a contractor’s trust (part F,
bel ow) .
A
The parties agree that pursuant to N. Y. Lien Law 8 70(1), the

Fund is a trust over which RBS was the trustee.® The question is

8 In pertinent part, N Y. Lien Law § 70 provides:

§ 70. Definition of trusts

1. The funds described in this section
received by a contractor under or in connection with a
contract for an inprovenent of real property . . . shal
constitute assets of a trust for the purposes provided in
section seventy-one of this chapter

9



whet her Bedford’s clains, including its claimfor interest,

the clains that are entitled to be paid fromthe trust. In

are anong

pertinent

part, N. Y. Lien Law 8 71, the provision governing what clainms my be

paid froma Lien Law trust, provides:

§ 71. Purpose of the trust; “trust clains”; “beneficiaries”

2. The trust assets of which a contractor . . . is

trustee shall be held and applied for the follow ng
expenditures arising out of the inprovenent of real
property . . . and incurred in the performance of his
contract :

(a) paynment of clainms of subcontractors, architects,

engi neers, surveyors, |aborers and material nen;

2. . . . The funds received by a contractor ,
under or in connection with each contract . . . , shall be
a separate trust and the contractor . . . shall be the

trustee thereof.

3. . . . The trust of which a contractor . . . is

trustee shall continue with respect to every asset of the

trust until every trust claimarising at any tine prior

the conpletion of the contract . . . has been paid or

to

di scharged, or until all such assets have been applied for
t he purposes of the trust. Upon term nation of the trust

by paynent or discharge of all the trust clains, the
beneficial interest in any remaining assets shall vest
the . . . contractor

6. The assets of the trust of which a contractor
trustee are the funds received by him.

(a) under the contract for the inprovenent of rea
property

10

in

i s



So the funds RBS received from Aspen Knolls were trust assets® that
RBS was required to hold and apply for paynment of any clains of
Bedford as its subcontractor if payment of such clainms would qualify
as “expenditures arising out of the inmprovenent of [Aspen Knolls’]
real property . . . and incurred [by RBS] in the performance of [its]
contract” with Aspen Knolls. To the extent that Bedford has any such
claims, they constitute “trust clains” and Bedford is a “beneficiary”
of the trust.10

B

Bedford urges that the disputed clains represent expenditures

° RBS has not attenpted to argue that any of the funds it
received from Aspen Knolls are not trust assets because they were for
| ost profits caused by Aspen Knolls’ breaching the contract by not
permtting RBS to conplete the project. The issue is an academ c one
because the funds RBS received vastly exceed the subcontractor clains
asserted agai nst the funds.

10 See N. Y. Lien Law 8§ 71(3) and (4), which provide in
pertinent part:

3. (a)

(b) Wth respect to the trusts of which a contractor
: is trustee, “trust clains” nmeans clains arising at
any time for paynents for which the trustee is authorized
to use trust funds as provided in subdivision two of this
section.

4. Persons having clainms for paynent of anounts for
which the trustee is authorized to sue trust assets as
provided in this section are beneficiaries of the trust

11



by Bedford in the performance of the Bedford Subcontract that arose
out of the inprovenent of the real property within the contenpl ation
of 8 71(2). Accordingly, argues Bedford, it is entitled to recover
for its expenditures fromthe trust even if it has no contractual
right to recover such expenditures:

The parties to this trial have noved beyond the phase of

litigating contractual liabilities and rights. The
guestion here is whether Bedford has made expenditures
whose conpensation is part of the trust fund held . . . by
RBS.
Bedford Pretrial Brief at 16.'' The court rejects this argument. In

the case of a trust held by a contractor, 8 71(2) authorizes the
contractor to use the trust to make expenditures to pay “clainms” of
subcontractors. The focus is not on the subcontractor’s

expendi tures, but on whether the contractor may make an expenditure
fromthe trust to pay the subcontractor’s claimunder its
subcontract with the contractor. Section 71(2) does not enlarge the

claims that a subcontractor is entitled to assert against a

11 Bedford simlarly argued:

The definitions of “inprovenent” and “cost of
i nprovenent” in 8 2 of the Lien Law rely entirely on the
term “value” and nowhere refer to contract price or
payment terns governed by contract.

. Moreover, 8 71(2) and 8§ 71(3)(b) referring to
“clains arising any tinme” (enphasis added) does not limt
“trust clainms” to contract entitlenment but rather to
“expendi tures.”

Bedford Pretrial Brief at p. 18 (enphases in original).
12



contractor. Rather, it nerely establishes the right of the
subcontractor to recover clains fromthe trust if payment of the
claims would qualify as an expenditure incurred by the contractor
arising out of the inprovenent of the real property. Accordingly,
Bedford is not entitled to recover its expenditures fromthe trust
unless (1) its contract rights entitle it to a claimfor such
expenditures, and (2) the claimis of a type that N. Y. Lien Law 8§
71(2) authorizes RBS to pay fromthe trust.

C.

Bedford s clainms need not qualify as a “cost of inprovenent” in
order to be entitled to payment fromthe trust. Neverthel ess, as
wi Il be seen, decisions interpreting the term “cost of inmprovenent”
in 8 2(5) often are relevant in interpreting the term “inprovenent”
in NY. Lien Law 8 2(4), and thus in interpreting what clains
“arising out of the inprovenment” may be paid by a contractor under
N.Y. Lien Law 8§ 71(2).

The term “cost of inprovenent” is defined in N Y. Lien Law §
2(5), and as relevant here, is |imted to “expenditures incurred by
the owner in paying the clains of a contractor . . . or . . . a
subcontractor, |aborer and material man, arising out of the

i mprovenent.” 12

2 In full, NY. Lien Law 8 2(5) provides (enphasis added):

5. Cost of inprovenment. The term "cost of

13



i nprovenent," when used in this chapter, neans
expenditures incurred by the owner in paying the clainms of
a contractor, an architect, engineer or surveyor, a
subcontractor, |aborer and material man, arising out of the
i mprovenent, and in paying the ampunt of taxes based on
payrolls including such persons and withheld or required
to be withheld and taxes based on the purchase price or

val ue of materials or equipnent required to be installed
or furnished in connection with the performance of the

i nprovenent, paynment of taxes and unenpl oyment insurance
and other contributions due by reason of the enpl oynent
out of which any such claimarose, and paynent of any
benefits or wage supplenents or the anmpbunts necessary to
provi de such benefits or furnish such supplenents, to the
extent that the owner, as enployer, is obligated to pay or
provi de such benefits or furnish such supplenents by any
agreenent to which he is a party, and shall also include
fair and reasonable sunms paid for obtaining building | oan
and subsequent financing, prem unms on bond or bonds filed
pursuant to section thirty-seven of this chapter or

requi red by any such building |oan contract or by any

| ease to be nortgaged pursuant thereto, or required by any
nmort gage to be subordinated to the buil ding | oan nortgage,
prem unms on bond or bonds filed to discharge |liens, suns
paid to take by assignnent prior existing nortgages, which
are consolidated with building | oan nortgages and al so the
i nterest charges on such nortgages, suns paid to discharge
or reduce the indebtedness under nortgages and accrued

i nterest thereon and ot her encunbrances upon real estate
existing prior to the tine when the lien provided for in
this chapter may attach, suns paid to discharge buil ding

| oan nortgages whenever recorded, taxes, assessnents and
water rents existing prior to the commencenent of the

i nprovenent, and al so those accruing during the maki ng of
t he i nprovenent, and interest on building | oan nortgages,
ground rent and prem unms on insurance |ikew se accruing
during the maki ng of the inmprovenment. The application of
t he proceeds of any building | oan nortgage or other
nmortgage to rei nburse the owner for any paynents made for
any of the above nmentioned itenms for said inprovenent
prior to the date of the initial advance received under
the buil ding | oan nortgage or other nortgage shall be
deenmed to be an expenditure within the "cost of

i mprovenent" as above defined; provided, however, such

14



(Enmphasi s added.) So the definition itself suggests that the term

“cost of inprovenent” has nothing to do with expenditures incurred by
a contractor that are to be paid froma trust under N. Y. Lien Law 88§

70 and 71 of which the contractor is trustee. Mreover, the term
“cost of inprovenent” is not used in the parts of N. Y. Lien Law 88 70
and 71 that specifically address a trust of which a contractor is the
trustee. Rather, the term “cost of inprovenent” is used in the
provisions of N Y. Lien Law 8 71 that deal with a trust for funds
received by an owner of which the owner is the trustee under N.Y.
Lien Law 8 70(1) and (5). Specifically, NY. lien Law 8§ 71(1)
provides in relevant part:

1. The trust assets of which an owner is trustee
under subdivisions five(a) to five(f), inclusive, of
section seventy of this chapter shall be held and applied
for paynment of the cost of inprovenent. . . .

The “trust clainms” which may be paid fromthe trust are only those
claims for which the owner is obligated. N Y. Lien Law § 71(3)(a)
provides in relevant part:

3. (a) Wth respect to the trust of which an owner is
trustee, “trust clainms” means clains of contractors,
subcontractors, . . . laborers and material men arising out
of the inprovenent, for which the owner is obligated, and
al so nmeans any obligation of the owner incurred in

connection with the inprovenment for a paynent or
expendi ture defined as cost of inprovenent.

paynments are item zed in the building | oan contract and/ or
ot her nortgage other than a building | oan nortgage, and
provided further, that the paynents have been made
subsequent to the commencenent of the inprovenent.

15



In turn, N.Y. Lien Law 8 71(4) provides in relevant part:
4. . . . \Where an owner becones obligated to incur an
expenditure as part of the cost of inprovenent, any person
to whom he is obligated is a beneficiary.
So the term “cost of inprovenment” sinply is inapplicable to this
case.
D
The court concludes that interest is not recoverable froma
trust arising under N. Y. Lien Law § 70.
1
Based on the definition of “cost of inmprovement” in N. Y. Lien
Law & 2(5),* which applies to the use of that termin N Y. Lien Law
8§ 71(1), the courts have held that interest is not one of the clains

that may be paid froma trust under N. Y. Lien Law 8 71. Tri-City

Elec. Co., Inc. v. People, 473 N E.2d 240, 241 (N. Y. 1984), aff’g,

468 N.Y.S.2d 283 (App. Div. 1983); Northern Structures, Inc. Vv.

Uni on Bank, 394 N.Y.S.2d 964, 970 (App. Div. 1977), opinion anmended,

396 N.Y.S.2d 1021 (App. Div. 1977), appeal granted, 373 N. E. 2d 997

(N. Y. 1978); Guenberg v. United States, 285 N.Y.S.2d 962 (App. Div.

1967). Because, as discussed in part C, above, N. Y. Lien Law §
71(2), the provision governing what may be paid froma trust of which
a contractor is the trustee, does not contain the term “cost of

i nprovenent,” it would appear that the stated rationale of these

13 The text of § 2(5) is set forth in n.12.

16



deci si ons woul d not necessarily apply to a contractor trust under 8§
71(2).

But Tri-City involved a surety who had stepped into the shoes
of a contractor and who becane a trustee of a contractor trust for

the benefit of the contractor’s subcontractors. See Tri-City, 468

N.Y.S.2d at 288. So Tri-City' s holding applies to the contractor
trust involved here. 14
2.

Even if Tri-City had not involved a contractor trust, or if
Bedf ord could urge that Tri-City should be disregarded because its
stated rationale (the rationale of G uenberg regardi ng an owner
trust) did not address a contractor trust, the court would
nevert hel ess conclude that Tri-City would conpel a hol ding that
interest may not be paid froma contractor trust. That is to say,
the Gruenberg rationale enbraced by Tri-City necessarily conpels the
conclusion that interest is not a part of a claimthat may be paid
froma contractor trust under § 71(2). In Guenberg, the court
reasoned:

interest may not be allowed as part of the “cost of
i nprovenent” clainmed under Article 2-A of the Lien Law.

In Secs. 3 and 5 of the Lien Law it is expressly provided
that the lien afforded includes interest on, as well as

“ Simlarly, St. Paul Fire & Marine I nsurance Co. v. New
Jersey Bank & Trust Co., 349 A 2d 65 (N.J. Super. 1971), extended the
hol di ng of Gruenberg to a N. Y. Lien Law trust for which the
contractor, not the owner, was the trustee.

17



the principal anount of, the claim Article 2-A of the

Lien Law, however, omts reference to interest but

provi des trust protection for the “cost of inprovenent.”

(Lien Law, Sec. 71, Subds. 1, 3-(a)). Under subd. 5 of

sec. 2 of the Lien Law “cost of inprovenent” is defined in

detail, but interest on the “cost” is not included, except

i nterest charges on prior existing nortgages and on

bui | di ng | oan nort gages.
Gruenberg, 285 N.Y.S.2d at 963.

Under 8§ 2(5), the “cost of inmprovenent” includes “expenditures
incurred by the owner in paying the clains of a contractor
arising out of the inprovement” and thus seens broad enough to
i nclude the interest conponent of such clains. Accordingly,
Gruenberg necessarily interpreted the term“clainms” in 8 2(5) as not
including interest. Argunents can be made that G uenberg, and

hence Tri-City, adopted an erroneous interpretation.?® But this

% First, the mention of interest on contractor’s clains
protected by a nmechanic’s lien under 8 3 and by a |lien on public
i mprovenents under 8 5 does not negate the natural reading of “clainf
in 8 2(5) as including interest owed as part of the claim Section 3
provides for a lien “for the principal and interest, of the value, or
the agreed price, of such labor . . . or materials upon the rea
property inproved.” By specifically nentioning both principal and
interest, 8 3 does not negate the natural reading of “claini as
i ncludi ng both principal and interest.

Second, no negative inference should be drawn fromthe failure
to mention interest on a contractor’s claimas a “cost of
i nprovenent” despite the nmention in 8 2(5) of interest on nortgages.
It appears that interest on nortgages had to be addressed in the
definition of a “cost of inmprovenent” because the |egislature decided
that certain kinds of interest on nortgages, but not all such
interest, ought to qualify as a “cost of inmprovenent” that could be
paid froman owner’s trust. For exanmple, in the case of interest
upon nortgages consolidated into the building | oan nortgage, all
interest qualifies as a “cost of inprovenent” under 8 2(5) presumably

18



court is bound by Tri-City as a decision of the highest court of New
Yor k.

Accordingly, the Gruenberg rationale established that interest
is not a part of the “clainms of a contractor” payable as a “cost of
i mprovenent,” as defined in 8 2(5), froman owner’s trust under 8
71(1). Can interest nevertheless be part of the “clains of
subcontractors” payable froma contractor’s trust under § 71(2)(a)?
I n other words, ought the term*®“clainms” in 8 71(2)(a) be given a
different interpretation than the term®“clains” in 8 2(5) which is
i ncorporated into 8§ 71(1)?

Both 8 71(1) and 71(2)(a) address simlar subjects, the paynent

of clainms froman owner’s trust (8 71(1)) and the paynent of clains

so that the consolidation via paynment can take place w thout
violating the statutory trust. |In the case of interest on the
bui l ding | oan nortgage itself, interest constituting a “cost of
improvenent” is limted to “interest accruing during the making of
the i mprovenent.” N.Y. Lien Law 8 2(5). This permts the owner to
use the trust to nake interest paynents accruing during the period
that i1inprovenents are being made. To thus |limt the owner in paying
interest fromthe trust makes sense because the buil ding | oan

nort gage, when tinely recorded, itself secures the maker of the
bui l ding | oan ahead of materialmen liens. N Y. Lien Law 8 22. There
was no reason for the legislature to permt the trust to be used to
pay interest incurred after the inprovenent is conpleted.

Finally, the interpretation adopted by the New York courts
causes an unfair result. A beneficiary of the trust who is entitled
to recover a valid principal claimof $1,000 from $1, 000 of principa
in the trust is deprived of interest earned on that principal. The
trustee retains for paynment to all of the trustee’ s creditors any
i nterest earned on the $1,000 of principal, thus making those
creditors beneficiaries of delay in paynment of the trust claim
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froma contractor’s trust (8 71(2)). Wen an identical term (here,
“clains”) is used in two different provisions of the same statute,
addressing simlar topics, the termordinarily ought to be given the
sanme interpretation in both provisions unless the statute indicates
an intention to the contrary. N Y. Stat. Law 8 236 (MKi nney 2000);

People v. Bolden, 613 N. E.2d 145, 147 (N.Y. 1993); Catlin v. Sobal,

571 N. E. 2d 661, 665 (N Y. 1991); Mangamyv. City of Brooklyn, 98 NY.

585, 592 (1885). Moreover, a statute “is to be construed as a
whole,” and its provisions “are to be read and construed together to
determ ne the legislative intent.” N Y. Stat. Law 8 97 (MKi nney
2000). And different provisions “nmust be harnonized with each
other.” NY. Stat. Law 8§ 98 (MKinney 2000). It is exceedingly
unlikely that the |egislature intended that interest owed to a
contractor as part of its claimfor inproving real property would not
be recoverable froman owner trust under 8 71(1) but that interest
owed to a subcontractor as part of its claims for inproving rea
property woul d be recoverable froma contractor trust under 8§
71(2)(a). There is no rhyme or reason for there being a different
result.
3.

Bedf ord urges that owner trusts and contractor trusts under the

Lien Law should be treated differently, quoting Bowmar, Mechanics

Liens in New York (Lawyer’s Cooperative Publishing, 1992) at p. 457:
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Unli ke trust clains under an owner trust, for paynent of

whi ch the owner nust be “obligated,” [see 8§ 71(3)(a)] the

trust clainms under the contractor trust need only be such

as the trustee is “authorized” [see 8 71(3)(b)] to pay.

This distinction between 8 71(3)(a) and 71(3)(b) is irrelevant to the
anal ysis of whether interest should be treated as part of “clains”
t hat may be paid under 8 71(1) and 71(2)(a). Whether a claimis
descri bed as one “obligated” to be paid or as one “authorized” to be
pai d does not add anything to whether the claimthat may be paid
i ncludes interest.

4,

Nor did an intervening anmendnent to the Lien Law overrule Tri-
City. In 1985, the year after Tri-City was decided, the |legislature
made an anmendnent to address recovery of interest in the case of a
diversion. NY. Lien Law 8 77(3)(a)(i). But when enacting an
amendnent, the legislature is presuned to know and be aware of the
existing law. N Y. Stat. Law 8 222 (MKi nney 2000). By addressing
interest in the case of a diversion, but failing to address interest
when there has been no diversion, the |egislature only strengthened
the earlier interpretation of the statute as not providing for
interest owed a subcontractor to be treated as part of the clains
authorized to be paid froman owner or contractor trust. See also
N.Y. Stat. Law 8 240 (MKinney 2000) (entitled “Expression of one
t hi ng as excl udi ng others”).

Moreover, 8 77(3)(a)(i) addresses granting relief to “identify
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and recover trust assets in the hands of any person together wth
interest accrued thereon fromthe time of the diversion.” When there
has been a diversion, 8 77(3)(a)(i) authorizes the recovery of trust
assets with interest fromthe time of the diversion at “the rate
equal to the underpaynent rate set by the comm ssioner of taxation
and finance pursuant to subsection (e) of section one thousand
ninety-six of the tax law.” A N Y. Lien Law trust includes any

i nterest earned on the trust assets. See Astrove Plunbing & Heating

Corp. v. Jobbers’ Credit Ass’n, Inc., 409 N.Y.S.2d 341, 345-46 (Sup.

Ct. 1978).16

RBS owed Bedford interest under N. Y. C.P.L.R 88 5001 and 5004
at 9% per annum (because the Subcontract was silent regarding
interest). Section 77(3)(a)(i) has nothing to do with whether that
interest claimis a claimauthorized to be paid under 8 71. |Instead,
8§ 77(3)(a)(i) addresses a wholly different issue: recovery of
interest (at a rate wholly unrelated to the ambunt of interest owed
to claimants) in order to restore the trust to the approxinmate size
to which the fund woul d have grown with interest had there been no

di ver si on.

6 That is an academ c issue here because the principal of the
Fund, even w thout accrued interest, would be sufficient to pay
Bedford’s entire claim In Astrove, in contrast, the interest earned
on the trust principal was distributed to the trust beneficiaries on
a pro rata basis, but the trust principal was inadequate to pay their
claims in full and hence was itself distributed on a pro rata basis.
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Under Bedford s interpretation of the statute, upon show ng a
di version, Bedford can recover interest on amounts kept in the trust
t hat were never diverted, and, indeed, Bedford can recover such
i nterest on such non-diverted funds even if only $1.00 had been
di verted. Bedford reads the statute as providing that Bedford nay
“recover trust assets in the hands of any person [including assets
never diverted fromthe trust] together with interest accrued thereon
fromthe time of the diversion [of any amobunt].” A common sense
reading of the statute requires rejection of that absurd
interpretation. By using the words “the diversion” instead of “a

di version,” the legislature meant for the use of the word “diversion”
to refer back to sonething. What the termlogically refers back to
is the trust assets being recovered. 1In the case of trust funds not
di verted, there would be no diversion, and no necessity to recover
such assets with interest from a nonexi stent date of diversion.

The term “recovery” in 8 77(3)(a)(i) is not used in the sense
of obtaining a distribution. The subject of obtaining a distribution
is addressed instead in 8 77(3)(a)(vi). Section 77(3)(a)(vi)
aut horizes the granting of the following relief:

An order for distribution of any trust assets avail able

for distribution, either with respect to the entire trust

or with respect to particular assets of the trust or for

retention of particular assets for future distribution.

Where the holder of any trust assets is a trustee or a

transferee who received the assets with know edge that
they were trust funds, an order for distribution and
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retention for future distribution of any trust assets
shall include the anount of diverted funds plus interest
fromthe time of the diversion to the date of such order.

[ Enphasi s added.] This denonstrates that it is only the amunt of
diverted funds that is to bear interest. Additionally, this

provi sion sinply contenplates that the trust assets available for

di stribution shall include (1) diverted funds and (2) interest
recovered on diverted funds fromthe time of diversion. It does not
purport to alter what trust clains are payable under § 71. The

i nclusion of recovered interest in the trust assets to be distributed
benefits the trust claimnts because if there are insufficient trust
assets (before including interest recovered on diverted funds) fully
to pay proper trust clainms, the inclusion of recovered interest to
the trust assets will add to the amobunts avail able for paynent of
such proper clainms. The provision deals with the disposition of
interest recovered at the rate fixed by 8 77(a)(3)(i) on diverted
funds (mandating that they be treated as anongst the trust assets to
be distributed), not with the wholly different question of paynment of
interest earned on clains at a rate fixed instead by contract (or

fixed by NNY. C.P.L.R 88 5001 and 5004). This provision does not
override Tri-City regarding what trust clainms are authorized to be
paid under § 71, even in the case when there has been a diversion,
but nost enphatically beyond any doubt in a case in which there has

not been a diversion.
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If a contractor-trustee has made a diversion, thus leading to
del ay, that may formthe basis, pursuant to the concluding clause of

§ 77(3)(a)(ii), for the court’s allowing the trust beneficiaries “to
recover damages for breach of trust or participation therein.” Such
danages are recoverable fromthe defalcating trustee or other person
participating in the diversion. Arguably such damages coul d include
interest for the delay in paynent occasioned by the breach of
trust.'” But that does not answer whether the clainms authorized by
N.Y. Lien Law 8 71 to be paid fromthe trust itself include interest
owed a subcontractor under the terns of its subcontract (or under
N.Y. CP.L.R 88 5001 and 5004 in the absence of contract terms).
The rule in that regard is settled by Tri-City.
5.

Bedford argues that there was a diversion. But even if there

had been a diversion, RBS and the Plan Committee have at all tines

retained funds in the trust nore than sufficient to pay all trust

claims, so there was no damage. See General Crushed Stone Co. V.

State, 260 N.Y.S.2d 32 (App. Div. 1965), rev'd on other grounds, 225

N.E.2d 893 (N. Y. 1967). Although N. Y. Lien Law § 77(3)(a) (i) was

7 1f the trust principal and recovered interest on diverted
funds is paid only on principal, there would be no added damage from
delay that is not already addressed by the inclusion of recovered
interest in the trust assets. But if the interest on diverted funds
is not necessary to pay trust clains in full, then there has been
damage because the cl ai mant has been denied the use of the principal
during the del ay engendered by the diversion.
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enacted after General Crushed Stone, it nakes no sense that interest

woul d becone payable froma trust (versus to a trust) when no harm

arose from any diversion, and the | egislature gave no indication that

it was attenpting to overrule General Crushed Stone.

6.

I n any event, Bedford has not shown that a diversion occurred.
There is no evidence showi ng when any all eged diversion occurred,
what funds were diverted, and to whom or how any funds were diverted.
The burden was on Bedford to prove a diversion, not on the Plan
Committee to negate the existence of a diversion. RBS did not
receive the funds from Aspen Knolls pursuant to the arbitration award
until April 1997. |Imrediately upon recei pt, RBS deposited the funds
in a money market fund at a brokerage firm Since then, funds have
been taken fromthe account and used to pay cl ains against RBS only
in accordance with the Plan (whose ternms bind Bedford under 11 U S.C.
8§ 1141(a)).

Bedford attenpts to establish that a diversion occurred by
arguing that there is no evidence that RBS maintained certain

requi red books and records regarding the statutory trust,!® and thus

8 Under N.Y. Lien Law § 75(2) through (3), RBS was required to
keep books or records regarding various details of the statutory
trust, including the amounts that Aspen Knolls owed it, paynents from
Aspen Knolls, trust clainms payable fromthe funds, and trust paynents
made from the funds.

26



that the statutory presunption of N. Y. Lien Law 8 75(4)'° establishes
that a diversion occurred. But as the claimnt attenpting to invoke
t he presunption, Bedford bore the burden of showi ng the predicate to
the presunption, that is, of showing that RBS failed to maintain the
rel evant books and records. 20
7.

Bedford finally argues that the funds here are a trust and that

interest on a trust is to be held for the benefit of the trust

beneficiaries, not the trustee.? This principle my generally be

9 N Y. Lien Law § 75(4) provides:

Failure of the trustee to keep the books or records
required by this section shall be presunptive evidence
that the trustee has applied or consented to the
application of trust funds actually received by him as
nmoney or an instrunent for the paynent of noney for
pur poses other than a purpose of the trust as specified in
section seventy-one of this chapter

20 There is no evidence that Bedford availed itself of the
opportunity under N. Y. Lien Law 8 76 to request RBS for exam nation
of the relevant books and records, or a verified statenent regarding
the pertinent entries in the books and records. Nor is there any
evidence that it served a request for production of such records in
t he course of discovery in this contested matter

2L “[T]he contractor-trustee holds the trust assets in a
fiduciary capacity akin to that of the trustee of an express trust.”
Canron Corp. v. City of New York, 674 N E 2d 1117, 1122 (N. Y. 1996).
Accordingly, the contractor-trustee "does not have a sufficient
beneficial interest in the noneys, due or to becone due fromthe
owner under the contract, to give hima property right in them
except insofar as there is a balance remaining after all
subcontractors and other statutory beneficiaries have been paid."
Aquilino v. United States, 176 N. E. 2d 826, 832 (N.Y. 1961).
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true in the case of express trusts, but Tri-City makes clear that
interest owed a subcontractor is not part of a trust beneficiary’'s
claimthat nay be paid froma New York Lien Law trust.??
E.
The Plan Committee argues that delay damages nmy not be
recovered froma contractor trust under N. Y. Lien Law 8§ 71(2).
1
The Plan Committee relies in part on decisions addressing
whet her a contractor nay assert a nmechanics |ien for danages ari sing
fromthe owner’s refusal to permt the contractor to conplete the
bui I ding, a breach of contract. The court’s research reveal s that
none of these decisions have ever been cited in a reported decision
involving a trust under N Y. Lien Law 8 70. Accordingly, the court
proceeds with caution in addressing these decisions.

| n Gol dberger-Raabin, Inc. v. 74 Second Ave. Corp., 169 N E

405 (N. Y. 1929), the Court of Appeals held that a contractor could

not utilize a mechanic’s lien to recover the profits he would have

22 The Plan Commttee alternatively contends that there is no
provision in the Plan for paying interest on any All owed New York
Li enhol der Claim and hence that any right Bedford had to interest
has been destroyed by the confirmation of the Plan, citing 11 U.S. C.

8§ 1141(c) (“except as otherwi se provided in the plan . . . the
property dealt with by the plan is free and clear of all clains and
interests of creditors”). But the confirmed Plan preserved whatever

cl ai 8 Bedf ord had under Article 3-A of the N. Y. Lien Law, and that
necessarily included any interest recoverable fromthe Fund under the
Li en Law.
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made i f the owner had not breached the contract with the engi neer by
failing to permt the construction of a building to be fully

conpleted, citing OReilly v. Mahoney, 108 N.Y.S. 53 (App. Div.

1908), and J.C. Whritenour Co. v. Colonial Homes Co., 205 N.Y.S. 299

(App. Div. 1924). In OReilly, the court reasoned that:

Loss of profits or damages for breach of a contract cannot
be recovered in an action to foreclose a nmechanic’s lien.
The lien is restricted by express provision of the statute
to the “price and value” of the | abor perforned and
materials furnished. Any claimfor damages for breach of
a contract in refusing to allow a contractor to do the
work is not within the provisions of the act, and nust be
enforced in an ordinary action for damges agai nst the
contracting party.

OReilly, 108 N.Y.S. at 54, citing Doll v. Coogan, 62 N Y.S. 627

(App. Div. 1900), aff’'d, 61 N.E. 1129 (N. Y. 1901), which reasoned
simlarly.

In Whri tenour, the court reasoned that:

The theory upon which the Lien Law grants a lien is
that the lienor, by his I abor or materials, or both, has
added to the value of the property upon which a lien is
clai med. Damages caused by a breach of the building
contract add nothing to the value of the prem ses upon
whi ch the building is being created, and are not within
the purview of the Lien Law.

Whritenour, 205 N.Y.S. at 299.2

22 The Plan Committee points to Caristo Construction Corp. V.
Di ners Financial Corp., 236 N E. 2d 461, 465 (N. Y. 1968), which held,
in the case of a subcontractor trust, that the contractor’s claimfor
certain excess costs of construction was not a claimagainst a N.Y.
Lien Law trust fund. But the claimfor excess costs in Caristo was
not a claimof a trust beneficiary against the subcontractor trust.
Instead, it was a claimof the contractor against the subcontractor
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Simlarly, when a contractor agrees with a supplier to buy
materials for use in making an inprovenent, but does not take
delivery of the materials, the supplier nay not assert a nechanic’'s

lien, P.T. & L. Construction Co., Inc. v. Wnnick, 399 N Y.S.2d 712

(App. Div. 1977),2% and, it follows, neither can the claimbe paid
fromthe contractor trust. But Bedford’'s claimis not for materi al,

and hence the court will focus on the issue of whether Gol dberger-

Raabin controls here.

Bedf ord contends that Gol dberger-Raabin and the cases it cites

are inapposite because they involve mechanic’s |iens where the theory
behind the statute is that the owner’s property should be subject to
alien only to the extent that the subcontractor added value to the
property. In contrast, argues Bedford, a contractor’s trust involves
anounts which the contractor received under its contract and which he

holds in trust for the paynment of clains of those subcontractors who

for excess costs the contractor incurred in finishing the job. It
woul d be the equival ent of Aspen Knolls attenpting to recover a
breach of contract claimagainst RBS fromfunds already paid to RBS,
and held as a contractor trust to which RBS s subcontractors (but not
Aspen Knolls) were entitled to | ook for paynent.

24 P.T. & L. involved assertion of a lien under N. Y. Lien Law 8§
5 agai nst amounts due on a contract with the state for furnishing
materials for the construction of a public inprovenent. But if
anything, 8 5 is even nore simlar to the provision applicable here,
§ 71(2), than is 8 3 because 8 5 places a lien, not on the
i nprovenent, but on state noneys “to the extent of the anount due or
to beconme due on such contract,” making the |ien anal ogous to a
contractor trust for ampbunts owed or paid to the contractor by the
owner .
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wor ked on the inprovenent. But as observed in Canron Corp. v. City

of New York, 674 N E. 2d 1117, 1121 (N. Y. 1996), with respect to an

owner trust under N. Y. Lien Law 8§ 70(1):

We have consistently recogni zed that the primary purpose

of the Lien Lawis to ensure that “those who have directly

expended | abor and materials to inprove real property .

at the direction of the owner or a general contractor”
recei ve paynent for the work actually perforned.

[Citations omtted.]

The deci sion Canron quoted was a nechanic’s lien decision. So the
primary purpose behind both a nechanic’s lien and a contractor’s
trust is the sane under the Lien Law.

Mor eover, the propriety of adopting the same rule for both
devices is borne out by a close scrutiny of the two statutes.
Conparing N. Y. Lien Law 8 3 (governing the basis for receipt of a
lien) and N. Y. Lien Law 8 71(2) (governing the basis for receiving

payment from a contractor trust) reveals that the hol ding of

&ol dber ger - Raabin woul d apply as well to a subcontractor’s claim

agai nst a contractor trust for lost profits prevented by a
contractor’s wongful term nation of the contracOn the one
hand, New York Lien Law 8 3 provides in relevant part that one
who perfornms | abor or furnishes materials for the
i nprovenent of real property . . . shall have a lien for
the principal and interest, of the value, or the agreed
price, of such labor, . . . or materials upon the rea
property inproved or to be inproved and upon such
i nprovenent . . . . [Enphasis added.]

Accordingly, the decisions denying a nechanic’s lien for a claimfor
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| ost profits necessarily concluded that such a clai mdoes not
constitute perform ng | abor or furnishing material for the
i nprovenent of real property.

On the other hand, under New York Lien Law 8 71(2), as already
noted, a claimof a subcontractor nay not be paid froma contractor’s
trust if the claimis not one “arising out of the inprovenment of real
property.” It is not enough that the subcontractor have nmet only the
second requirement of 8 71(2) that the claimhave been “incurred in
t he performance of [the contractor’s] contract” with the owner. An
“inprovenent” is defined as including “erection of a structure upon

any real property and any work done upon such property or
materials furnished for its permanent inprovenment.” N Y. Lien Law 8§
2(4). In light of that definition, 8 71(2) generally requires that
t he subcontractor’s work have been for the permanent inprovenent of
the real property.? Although the statute contains nunmerous
exceptions (for exanple, 8 2(4) includes as an inmprovenent “the val ue
of materials actually manufactured for but not delivered to the real
property”), none of those exceptions apply here, and they serve to
reinforce the requirenment that--unless an exception applies--a claim

payable froma contractor trust nust be for work performed for the

25 The words "permanent inprovenent” differentiate |abor and
mat eri al s consumed by the inprovenent as opposed to those which
become a part of the plant and equi prent of the contractor. Church
E. Gates & Co. v. John F. Stevens Constr. Co., 115 NE. 22 (N.Y.
1917) .
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per manent i nprovenent of the real property. It follows that if a
claimfor lost profits does not constitute a claimfor “labor or

materials for the inprovement of real property” for purposes of
obtaining a lien under 8 3, such a claimcannot qualify as a claim
payable froma contractor’s trust.

This makes sense. A contractor who wongly term nates the
services of a subcontractor even before construction begins woul d be
liable to the subcontractor for lost profits, but the discharged
contractor’s replacenent who perforns the work on the inprovenent,
not the discharged subcontractor, would be the entity entitled to
make a cl ai m agai nst the funds that the contractor receives (for
constructing the inprovenent) and holds in trust. Accordingly, a
claimfor lost profits arising froma breach of contract based on
wrongful term nation of a contract before construction is conpleted
cannot be asserted as a nechanic’s lien or as a claimpayable froma

contractor’s trust.

2.
But does this disqualify Bedford' s so-called delay clains from
being paid fromthe contractor trust?? The delay clainms are for

i dl ed | aborers and equi pnent, that is for |aborers and equi pment

26 These delay clains are not clains for the | ost use of npbney
on account of a delay in paynment. That would constitute a claimfor
i nterest which, as already discussed, nay not be paid froma
contractor’s trust.
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necessitated by the sl owdown in construction to be kept on hand,

al beit idled and accordingly not actually engaged in perform ng the
construction. At |east two decisions by Appellate Divisions of the
Supreme Court of New York, not cited by either party, specifically
di scussed such del ay clains, and reached divergent results.

In the first decision, East Hlls Metro, Inc. v. J.M Dennis

Constr. Corp., 703 N.Y.S.2d 897 (Sup. Ct. 2000), aff’d, 717 N Y.S. 2d

202 (App. Div. 2d Dept. 2000), the court addressed a subcontractor
who fully perforned its contract to assist in constructing a
bui I ding, and sued to enforce a mechanic’s lien for “contractual
breaches [that] caused the plaintiff to incur unanticipated costs in
performng its obligations under the contract.” Characterizing this
claimas one for lost profits, the court concluded that the claimwas

not lienable, partly on the basis of (ol dberger-Raabin, and partly on

the basis that the damages sought exceeded the contract price the
owner agreed to pay to the contractor (a limtation on nmechanic’s
liens under N. Y. Lien Law 8 4). The decision is of little help
because it offers no further analysis why increased costs of
performance, albeit arising fromthe contractor’s breach of contract,
ought not be |ienable as part of the work performed on the
i nprovenent .

In the second decision, the court split 3-2, with the majority

opi ni on concl udi ng that despite ol dberger-Raabin, delay clainms are
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for the inprovenent of the real property. L.B. Foster Co. v. Terry

Contracting, Inc., 310 N.Y.S.2d 76 (App. Div. 1st Dept.), notion to

di sm ss appeal denied, 261 N. E.2d 413 (N.Y.), notion for reargunent

deni ed, 262 N.E. 2d 683 (N. Y. 1970). No reported decision has

di scussed this holding of L.B. Foster.

The contractor in L.B. Foster was performng a public

i nprovenent contract for the State of New York, and breached its
contract with a subcontractor, Ml bros, resulting in Melbros’ having
to keep | aborers on hand--a delay claimsimlar to Bedford's, as is

made clear by the dissent.? The majority opinion stated:

2" The di ssenting opinion described the facts in greater detai
(310 N.Y.S.2d at 79-80):

The work done [after roughly 1960] was charged at
reasonabl e value. The basis for the latter was that [the
contractor] breached its contract in that it inproperly
supervi sed the general work, putting Melbros to
substanti al additional expense in that work was del ayed
and crews were forced to be kept on hand when no work or
an i nadequate amount was avail able. \When those breaches
reached a substantial proportion, the court allowed a
charge at the cost to Melbros rather than the unit prices
or the reasonabl e value of the work.

Mel bros proved that Terry repeatedly breached the
contract in not preparing various sites of work or making
t hem avail able to Mel bros. Mel bros was so hanpered and
del ayed that it cost it far in excess of the unit prices
to do the work involved. Melbros was required to keep
full crews on the job for |ong periods during which,
because of [the contractor’s] default, there was
insufficient work for themto do. Consequently the cost
of the | abor to Melbros was grossly in excess of what it
woul d have been had [the contractor] perforned.
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The evi dence of breach of contract by [the
contractor] is accepted, not in support of any claimfor
damages, but in support of Melbros' right to disregard the
contract price and to press its claimin quantum nmeruit.
Mel bros was entitled to so do and obtain a valid
mechanic's lien for the fair and reasonabl e val ue of the
work actually performed. Wight v. Reusens (1892), 133
N.Y. 298, 31 N.E. 215; Hunter v. Walter (1890), 58 Hun
607, 12 N.Y.S. 60 (Gen.T., 2d Dep't); Day v. Eisele
(1902), 76 App.Div. 304, 78 N.Y.S.2d 396; 51 A L.R 2d 1009
(1957).

In the instant case the work was done and led to the
ultimate i nprovenent of the property. And as then Judge
Crane said in ol dberger-Raabin, Inc. v. 74 Second Avenue
Corp., 252 N Y. 336, 341, 169 N. E. 405, 406, “If such work
was an i nprovenment or Necessary part of work done upon
such property for its permanent inprovenent | see no
reason why the | abor and service in connection with such
wor k shoul d not be covered by the Lien Law.”. (Enphasis
added [by the L.B. Foster court, although this court’s
el ectronic version of the opinion fails to indicate any
enphasi s] .)

Construing the statute liberally, and giving to the
words “inprovenent of real property” a broad and
conpr ehensi ve neaning (Lien Law 8 23; Wahle-Phillips Co.
v. Fitzgerald, 225 N. Y. 137, 140-141, 121 N. E. 763, 764;
Keck v. Charles B. Saxon, Inc., 164 Msc. 17, 297 N.Y.S.
7, Callahan, J., aff'd 254 App.Div. 731, 6 N.Y.S. 2d 93),
the trial court properly found that the extra work, |abor
and materials necessitated by [the contractor’s]
abandonment of the contract constituted an inprovenment of
the State highway and were |ienable (Lien Law §8 45). If an
i nprovenent includes “reasonable rental value for the
period of actual use of machinery, tools and equi pnent”
and “the value of materials actually manufactured for but
not delivered to the real property”, as also “any work
done upon * * * property or materials furnished for its
per manent i nprovenent” (enphasis supplied) (Lien Law 8§ 2,
Subd. 4), the reasonable value of |aborers “kept on hand”,
together with materials and equi pnrent, would also be an
i nprovenent .
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As for the mnority view, we find no support in the
cases for the contention that any portion of the Mel bros
claimwas not |ienable. Nor is any such contention
rai sed by any of the very know edgeabl e counsel for
parties to this litigation. Goldberger-Raabin, Inc. v. 74
Second Avenue Corp., supra, also cited in the mnority
opinion, is not a holding supporting the proposition that
any portion of the Melbros claimis not |ienable; that
case deals with personal services, and only that portion
of such services as was directed to aiding or assisting
t he procurenment of subcontracts or subcontractors was
excluded fromthe lien claim also excluded were | ost
profits, arising fromfailure of an owner to conplete the
construction of a building, partially begun, because of
financial inability. The lost profits in that case were
“the profits he would have made if the contract had been
fully conpl eted” pursuant to a percentage comm ssion
arrangenent based upon the contenplated total construction
cost of the building, the term nation of the construction
of which constituted the broken contract.

We al so except to the statenent of the dissent that
“Any excess cost to which the |lienor may have been put
represents not val ue but damages to the lienor resulting
fromthe breach”. The distinction is not neaningful since
we do not here deal with an anticipatory breach prior to
any performance under a contract or damages arising from
| ost profits incident to failure of Conpletion of a
bui | di ng commenced. The theory of the mnority seens to be
t hat where the services are greater in value than the
benefit received, then there can be no lien; with this
singul ar theory, not articulated to any point of ready
di scerni bl eness, we are unable to agree. And we note it was
not devel oped by the appellants at the trial or on the
appeal, nor did it ever figure before in this al nost
ancient litigation.

Foster, 431 N.Y.S.2d at 77-79 (enphasi s added).

The di ssent took a different view

The Lien Law speaks alternately of the agreed price
and reasonabl e value of |abor and materials supplied (Lien
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Law 88 3, 9, subd. 4). It is not relevant to the questions
involved to determ ne at this point which situations allow
recovery of the contract price and which of reasonable

val ue. Obviously where a contract has been breached the
owner cannot rely on it as limting the choice of the
lienor (Wight v. Reusens, 133 N. Y. 298, 31 N.E. 215). But
that hardly di sposes of the question. Reasonable value in
a lien on real property neans the value to which the
property was inmproved by the work done by the |ienor

(&ol dberger-Raabin, Inc. v. 74 Second Ave. Corp., 252 N.Y.
336, 340, 169 N. E. 405, 406).* This in turn is neasured by
t he reasonabl e val ue of doing that work. Here, there is no
di spute but that the contract unit prices represented the
fair value of the work; that is, that the contract price
for a foot of excavation was the reasonable value. Any
excess cost to which the |ienor may have been put
represents not val ue but damages to the lienor resulting
fromthe breach. To put it in the usual contract

phraseol ogy, what Melbros is seeking to |lien is damges for
delay. While Ml bros would unquestionably be entitled to
recover this sumfrom[the contractor] in an action on the
contract, it remins to be seen whether it can do so in an
action to foreclose the lien. Nor is this “extra work”.
Extra work is work not contenplated in the origina
contract. This work was enbraced in that contract. It was
made nore expensive because of defendant’s breach.

FN* Fromtine to time the Legislature has

br oadened the concept of what services
constitute an inprovenent, but the principle
remai ns unchanged (Bl anc, Mechanics’ Liens, New
York, Partnership. 86, et seq.).

It is quite clear that ordinarily damages for breach
of the contract are not |ienable. For instance, if the
lienor is forced off the job he cannot file a lien for the
profit he would have made had he been allowed to conplete
the contract (Lien Law 8 4; 37 N.Y. Jr. Mechanic’s Liens, 8§
134; ol dberger-Raabin, Inc. v. 74 Second Ave. Corp.
supra). Damages for other types of breach are |ikew se not
recoverable in the action to foreclose the Iien (see Bl anc,
Mechani cs’ Liens, New York, 8 14b and cases cited p. 89).
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: The majority opinion seeks to bring the item by
analogy within the itens nentioned in Lien Law section 2,
subdi vi sion 4, which defines what constitutes an
i nprovenent. The statute includes such itens as the cost
of plans and draw ngs, of transporting materials and the
rental of machinery. All of these go into the actual cost
of providing the materials themselves. Fromthis it is
argued that the cost of standby |abor should be included.
Possibly it would be if the necessity for standby | abor was
an incident of the normal progress of the work. Here,
where the cost of the standby | abor actually exceeded the
actual cost of doing that particular work, it cannot be
said to be a normal incident but is, as stated, an item of
damage for breach due to delay. The majority further takes
exception to the cited cases holding that a breach of
contract is not lienable because the breach here was of a
di fferent character fromthe ones involved in the decided
cases. The difference does not constitute a distinction.

L.B. Foster, 310 N. Y.S. 2d at 80-82.

As L.B. Foster denonstrates, the question is a confusing one,

upon whi ch reasonable nmnds could differ. Despite the faults in the

maj ority opinion, this court concludes that its ultimte ruling was

correct. The majority opinion in L.B. Foster |ooked to specific
exceptions to the general rule of 8 2(4) that, in order for work to
qualify as an inmprovenent, the work or material must actually inprove
the real property. But those specific exceptions are statutory and
reinforce the general rule that absent such an exception the work or

mat erial nust go into the inprovenent. However, in Church E. Gates &

Co. v. John F. Stevens Construction Co., 115 N.E. 22, 24 (N. Y. 1917),

the court observed that:

The | abor and nmaterials that enter into and becone a part
of the inprovenent required by a contract or are
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necessarily and exclusively used, not as tools and

equi pnment, but in the performance of the particul ar
contract, are |abor and materials within the neaning of the
statute. [Enphasis added. ]

The critical focus, therefore, is whether the added | abor costs
occasi oned by the contractor’s delay were incurred in the performnce
of the subcontract. That performance can include tinme spent by

| aborers necessarily kept on site because of the subcontractor’s
performance, albeit for a period of time with nothing to do. By
bei ng part of the performance cost, such labor time is part of the

| abor necessarily used in the performance of the contract.

On the other hand, the dissent focuses on val ue bei ng added,
whereas the key is whether the |abor, albeit idled, was an added cost
recoverabl e for performance of the contract of inprovenent, not how
much it added to the value. Moreover, in Bedford s favor, a Lien Law
mechanic’s lien and a Lien Law contractor’s trust differ in one
regard: a nechanic’s lienis limted to the value or contract price
of the work perfornmed on the inprovenent, whereas a contractor’s
trust is subject to claim of subcontractors for work performed on
the i mprovenment without this limtation. In any event, even in the
case of nmechanic’'s liens, it is not at all clear that “contract
price” does not include the added costs of performance recoverabl e by
a subcontractor in its performance occasioned by the contractor’s
breach. |If a contract specifically provides that the contract price
wi Il include the subcontractor’s added | abor costs of performance
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arising fromany disruption of work by the contractor, then such
del ay costs are part of the “contract price.” The result ought not
vary dependi ng on whet her such delay costs are recoverabl e as danages
for breach of contract or, instead, recoverable as an el ement of the
agreed conpensation of the subcontractor explicitly set forth in the
contract. In either event, contract |law fixes the recoverabl e del ay
costs as an element of the price of performance of the contract, and
hence as part of the “contract price.” 28

F.

Bedford’ s all eged added crane costs arising on term nation of
t he Subcontract are not clainms that nay be asserted against a
contractor trust under the New York Lien Law. These damage cl ai ns
are based on the Subcontract’s term nation preventing Bedford from
perform ng the bal ance of the Subcontract.

Bedford argues that it is only seeking to recover the actual
costs it incurred with respect to the performance it did render. The
basis of the claim (as discussed at greater length in part V) is that
had term nati on not occurred, the cranes would have been rented at a

| ower nonthly rental rate (based on the | onger period of rental) and

28 Bedf ord seeks, beyond its added | abor costs incurred by
reason of the delay, profit and overhead. |If part of the allowable
damages for delay, such profit and overhead are added costs of
wor ki ng on the inprovenent, and should be recoverable fromthe
contractor trust. But whether such profit and overhead is allowable
as part of the damages for delay is an entirely different question.
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that the costs of transportation and di sassenmbly of the cranes woul d
have been spread over a |onger period, thus reducing the amunt of
such costs attributable to each unit delivered. But there was no
agreenment, in the event of a termnation, for increased conpensation
for delivered units based on such added costs per unit. The claim
in other words, becones one for term nation damages arising from not
being allowed to performfor the full two years in order to achieve
| omwer costs per unit. Such term nation damages are not an
appropriate trust claimunder the New York Lien Law by reason of the

rational e of Gol dberger-Raabin, 169 N.E. at 405. 1In any event, as

di scussed next, RBS is not liable for any damages arising fromthe
term nation.

Havi ng determ ned what categories of clainms nmay be asserted as
New Yor k Lienhol der Clainms, the court now turns to whether Bedford's

clainms are valid
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IV
ADDED CRANE COSTS ON TERM NATI ON

Bedford clainms that by reason of the early term nation of the
Subcontract, Bedford is owed costs it incurred of (1) $13,675.68
associ ated with disassenbly and transportation of the cranes and (2)
$90, 835. 00 associated with the early term nation of Bedford s crane
| ease with United Rental Equi pment Conpany, Inc. The court will
di sall ow these clains. Even disregarding questions of whether such
costs were proven, the clainms nust be disallowed: the New York Lien
Law did not create an i ndependent obligation to pay such costs, and
t he Subcontract did not provide for such costs.

A.

Because of Aspen Knolls’ paynent defaults, RBS was forced to
term nate the Aspen Knolls Contract on July 22, 1993.2° On the next
day, July 23, 1993, RBS sent a letter to Bedford to term nate the
Bedf ord Subcontract, reciting Aspen Knolls’' defaults as a force

maj eure necessitating ending Bedford's performance.®® Bedford, in

29 See Shol os Dep. Ex. 5.

30 RBS sent a letter on that date to Bedford, stating:

[ Plursuant to Section 26 of the Subcontract Agreenent
bet ween RBS and Bedford, RBS hereby invokes the
force maj eure clause of the Agreenent, as RBS has
term nated the nodul ar Units Purchase Agreenent between
RBS and Aspen Knol | s.

Bedf ord concedes that this term nated the Bedford Subcontract. Tr.
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turn, was forced to return the cranes to its |lessor at an earlier
date than woul d have occurred had RBS not term nated the Subcontract.
Bedford’ s crane | essor is demanding a higher nonthly rental charge
for the shortened period of Bedford s use of the cranes.

As part of its performance under the Subcontract, Bedford was to
bear all costs associated with the cranes (dismantling,
transportation to and fromthe job site, and rental). The
Subcontract called for Bedford to erect 1,000 nodul ar housing units
at $4,380 per unit, for a total contract price of $4.38 mllion.

Bedf ord mai ntains that, had the Subcontract not been term nated, (1)
part of the cost of the |abor and transportation for disassenbly of
the cranes fromthe Aspen Knolls project site3 would have been

all ocable to units delivered after the term nation date in July
1993,3%2 and (2) it would have incurred crane rental at a nonthly rate

| ower than the increased nonthly rate (for the use of the cranes

7/ 27/ 98 at 14-15 (opening statenment for Bedford).

31 This includes (i) labor and transportation expenses that
Bedford paid the | easing conpany for disassenbling the cranes and
renmoving themand; (ii) costs that Bedford allegedly paid for union
| aborers who assisted the | easing conpany in disassenbling the
cranes.

32 But the ampunts that Bedford clains for disassenbling and
transporting the cranes after term nation of the Subcontract have not
been prorated. Bedford has sinply clained the full anmount of these
charges even though, as it admtted, it would have incurred these
charges had the Subcontract not been ternminated early. In |ight of
the court’s determ nation, below, that no anmobunt is recoverable, it
is not necessary to calculate a proration of the charges.
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t hrough July 1993) that its |lessor is demandi ng based on Bedford’s
premature term nation of the crane rental. 33
B.

Bedf ord i nvokes provisions of the New York Lien Law in support
of these clains. For exanple, Bedford points to the New York Lien
Law s definition of inprovenent as including “the reasonable rental
value for the period of actual use of machinery . . .” But, as
al ready discussed, the New York Lien Law does not create clains which
do not exist between the contracting parties. Rather, the statute
contenpl ates that a claimexists and then asks whether the claimis
of the requisite character (of being for perform ng work on an
i nprovenent) such as to be worthy of paynent under the New York Lien
Law. If no claimexists before exam ning the New York Lien Law, that
statute does not inpose a liability itself. Accordingly, if a
contract provides that certain clains will not be owed, New York Lien

Law does not override the contract.

3% |n addition to rejecting Bedford's claimthat RBS is
responsi ble to pay for any increased rental rate Bedford incurred,
the court alternatively finds that Bedford has not proven the anpunt
by which it was damaged even if RBS would be |liable for the increased
cost. The $90,835 was a settlenent demand nmade by the crane | essor.
The court agrees with the Plan Committee that Bedford failed to show
that this is the anount to which the crane |essor would be entitled
based on a revised rate for a shortened period of |leasing. A
settl ement demand is not evidence of what the prevailing weekly
mar ket rate is for a shorter | ease period than was involved here.

The Plan Committee additionally contends that the amount cl ai med
exceeds the ampunt that would have been owed had the cranes been used
for the balance of the full period of the | ease contracts.
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C.

So the first task is to exam ne whether either of these clains
is owed under the Subcontract. The court concludes that these costs
are not owed because the RBS-Bedford Subcontract permtted the debtor
to term nate the Subcontract when it did, and because the Subcontract
made no provision for any recovery of damages based on RBS s exercise
of its right to term nate the Subcontract.

RBS properly term nated the Subcontract. The force mgjeure
provi si ons of the Subcontract allowed RBS to term nate the
Subcontract, on five-days witten notice, if the Aspen Knolls
Contract were term nated (or if various force majeure events
occurred).® RBS properly term nated the Aspen Knolls Contract on

July 22, 1993, and gave notice to Bedford on July 23, 1993 that it

3 Entitled “Force Majeure,” § 26 of the RBS-Bedford
Subcontract provided:

I f Contractor’s performance of its obligations under
Contractor’s Modul ar Units Purchase Agreement with Aspen
Knol | s Construction Corporation is prevented or del ayed by
reason of . . . termnation of Contractor’s Agreenent with
Aspen Knolls Construction Corporation, then Contractor’s
payment and ot her obligations under this Subcontract
Agreenent shall be excused for so long as its perfornmance
is prevented or del ayed.

| f any such condition becones permanent, [or] renmins
effective for nore than sixty consecutive days .
Contractor can term nate this Subcontract Agreenment by
giving five days notice of said termnation to
Subcontract or.
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was i nvoking the force majeure provision of the Subcontract. The
parties are in agreenent that this term nated the Subcontract.

Once the Subcontract was term nated, this affected the amount of
work for which Bedford was entitled to conpensation: it was only
entitled to conpensation for units delivered prior to the term nation
of the Subcontract, for reasons that are explained below. The
i nportant point is that Bedford agreed to this conpensation for
undertaking its obligations under the Subcontract, with full
awareness that the rightful term nation of the Subcontract, whether
because of an act of God or because of a proper term nation of the
Aspen Knolls Contract, would result in its not delivering as many
units as it would if the Subcontract were not termnated. It did not
bargain for conpensation for |ost profits it would have earned on
additional units had the Subcontract not been term nated, nor did it
bargain for conpensation for having to spend nore, per unit
delivered, for crane rental and di sassenbling and transportation
charges, than it woul d have expended had the Subcontract not been
t erm nat ed.

D.

The early term nation of the contract was not a breach of
contract giving rise to a right to damages. New York courts
recogni ze that when a contract is term nated pursuant to its ternmns,

the contract term nati on does not constitute a breach of contract.
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Krim Cartage Co. v. Courier Servs., Inc., 384 N Y.S. 2d 164, 165 (App.

Div. 1976); Colunbia Terrace Dev. Corp. v. Brown, 545 N.Y.S.2d 579,

582 (App. Div. 1989)(a party “cannot be conpelled . . . to respond in
contract, tort or punitive danages due to its exercise of a
contractually conferred right.”).

The reasons why termnation |imted Bedford to conpensation for
units delivered prior to the term nation of the Subcontract are
these. First, 8 2 of the Subcontract provided for paynent on a
nmont hly basis based on deliveries (1) for the first nmonth of
deliveries and (2) “for all subsequent nmonths during the Contract
Period.” So the Subcontract contenplated that, after the first
nmont h, Bedford would be Iimted to paynment for deliveries during the
Contract Peri od.

Second, 8 3 of the Subcontract provided:

The Contract Period of this Agreenment shall begin

i mmedi ately upon the signing of this Agreenment and may end

upon the earlier of the conpletion of the terns of the

Contractor’s [nmeani ng RBS s] Agreenent with Aspen Knolls

Construction Corporation, term nation of this Agreenent by

the Contractor, or upon a default, as nore fully set forth

her ei n.

This provision nust be interpreted as providing for the Contract
Period to be treated as ended upon a term nation of the Subcontract.
So, in conjunction with 8 2, this provision limts Bedford to

conpensation for units delivered prior to the term nation.

The use in 8 3 of the word “may” instead of “shall” suggests
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that the ending of the Contract Period upon one of the listed events
occurring was not automatic. In the case of a term nation of the
Subcontract, however, the obvious and straightforward interpretation
of the Subcontract is that the ending of the Contract Period was
automatic sinply because there was no contract further to perform

To explain the use of the word “may” requires a digression
regardi ng ending of the Contract Period in the case of a default, but
this digression also illustrates that the parties contenpl ated that
an authorized term nation of the Subcontract would |imt Bedford s
conpensation to units delivered prior to the term nation.

The word “may” was used because a defaul t® would not necessarily
end the Subcontract. A party, at its option, could elect not to
treat the Subcontract ended (and the Contract Period thereby
shortened) by reason of the other party’'s default. If, however, a
party elected, at its option, to treat the Subcontract ended by
reason of the other party’ s default, the Subcontract contenpl ated
that the Contract Period would be shortened as a result of the

defaul t.

35 Section 4 of the Subcontract defined a default by RBS as a
failure to make paynents in accordance with the Subcontract, such
t hat Bedford could treat its obligations, and the Contract Period, as
at an end if RBS failed to make paynent. Section 4 defined default
by Bedford as a material breach by Bedford of the agreenent,
Bedford’ s becom ng insolvent, or RBS s reasonably adjudgi ng “that
[ Bedf ord] was i ncapable of providing [RBS] with sufficient evidence
that [Bedford] has the required nunmber of vehicles, equipnment and
| abor to performits obligations under this Agreenent.”
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In the case of a default by RBS (defined by 8 4 as a failure to
make tinmely paynment to Bedford), Bedford s renedy under 8 5(e)’s | ast
paragraph was “to term nate this Agreenent and coll ect nonies earned
by [Bedford] under this Agreenent from deliveries that [RBS] has
accepted but not yet paid for.” Bedford's declaring the Subcontract
term nated woul d have ended the Contract Period and the right of
Bedford to deliver further units.

Upon a default by Bedford, RBS simlarly had the right to
decl are the Subcontract term nated. Subcontract & 5(b). As in the
case of a term nation by Bedford, RBS would have no obligation to pay
for any units delivered after the termnation. |[|f RBS did not
term nate the Subcontract, however, the Contract Period would not be
shortened by reason of the default.

This digression explains the use of the word “may” in 8 3: not
every default would necessarily result in a shortening of the
Contract Period. But it also reinforces the inplicitly obvious fact
that if either party properly term nated the Subcontract, whether for
default or sonme other reason, the Contract Period would be ended.

RBS term nated the Subcontract in July 1993, thus shortening the
Contract Period that otherw se would have existed. The Subcontract
t hen spelt out the consequences of the shortened Contract Period:
Bedf ord woul d be entitled to conpensation only for units delivered

during the Contract Peri od.
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E

Bedf ord can only point to the testinmony of its expert w tness
that in New York, as a matter of custom and practice, a term nated
subcontractor who, hinself, did not create the conditions of the
term nation, even when the term nation is pursuant to a force mmjeure
provision, is entitled to his damages as a result of the term nation.
The expert testified that as matter of custom and practice, such a
subcontractor should be placed in the condition he would have been in
had he conpleted his contract. But he did not testify that if the
contract specified the anount owed on a term nation, custom and usage
woul d override the parties’ witten agreenent.

Here, the Subcontract specified the anbunts to be paid to
Bedford in the event of a term nation, whether based on invocation of
the force majeure provision or otherwise. This is thus not a
contract for which resort to custom and usage i s necessary in order
to supply a term upon which the contract was silent. Custom and
usage nmay not be applied to vary the clear and unanbi guous terns of a

contract. Bell efonte Re Ins. Co. v. Argonaut Ins. Co., 757 F.2d 523

(2d Cir. 1985); Natwest USA Credit Corp. v. Alco Standard Corp., 858

F. Supp. 401, 413 (S.D.N. Y. 1994).
Even if custom and usage coul d overcone a specific provision
spelling out the conpensati on owed a subcontractor in the event of a

term nation for which the subcontractor bore no responsibility, the
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opi nion the expert expressed was inadequate: w thout the contracts
before the court that fornmed the basis for this opinion, the court
cannot know whet her those contracts included a provision that
detailed, with as nuch specificity as the Subcontract here, the
anmount of conpensati on owed upon a term nation.

What ever rights Bedford would have had in the event RBS had
breached the Subcontract by wongly term nating the Subcontract,
instead of termnating it of right, are sinply irrelevant. The
term nati on was neither caused by a breach by RBS nor constituted a
breach by RBS.

By reason of the term nation, Bedford was only entitled to
conpensation for units delivered prior to the end of the Contract
Peri od, not conpensation for the increased expense per unit

del i vered.
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\Y
REI MBURSABLE EXPENSE CLAI MS

Based on an invoice dated July 26, 1993,3% Bedford clains that it
is owed $10, 168.36 as a so-cal |l ed Rei mbursabl e Expense. This type of
expense arose, for exanple, when repair work to a unit on the Aspen
Knolls site was necessary to fix a defect that arose froma
manuf acturing error at RBS' s plant or damage to a unit that had
occurred during transit fromRBS s plant to Staten Island. RBS would
have Bedford’'s set crew enployees do the repair work while the units
were being put together. Bedford would, in turn, charge RBS for this
addi ti onal work which had not been Bedford s responsibility under the
Subcontract .

The Plan Committee disputes Bedford' s entitlement to recover
this particul ar Rei nbursabl e Expense solely on the basis of
i nadequat e proof. The Plan Committee urges that this particular
i nvoi ce did not include the docunentation that other Reinbursable
Expense i nvoi ces included. ?

There are three parts to this invoice: 46 hours of work, 71
hours of work, and 32 hours of work, all billed at the sane rate, for

an aggregate of 149 hours for $10,168.36. The court will allow al

36 Bedford Ex. P, pp. BC 000649 through BC 000655.

37 Bedford' s workers worked not only on RBS work when they were
perform ng work outside the Subcontract, and, accordingly, accurate
docunent ati on was necessary.
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of this time except for 3 hours out of the 71-hour part of the
invoice. So the court will reduce the $10, 168.36 clainmed by the
$204.73 attributable to the disallowed 3 hours, resulting in a net
al | owance of $9, 963. 63.

A. The 46 Hours

For nmost Rei mbursabl e Expense work, a preprinted check |i st
woul d be used to docunent the work. The check |list included a |eft
hand colum for inserting the assigned nunber of the unit of the
particul ar building. Preprinted in a row at the top were ten
standard repairs (for exanple, “Renpbve Sheetrock on Gable,” or
“Cl oset Wall Under Stairs,” or “Frane Valley”), with columar boxes
under each type of repair for Bedford to check off which repair or
repairs were performed on each unit. RBS and Bedford agreed that RBS
woul d pay for these at two man hours per deficiency repaired. RBS
has not objected to other check lists such as this submtted for
supporting invoices of Reinmbursabl e Expenses.

Kane filled out one of these preprinted check lists to docunent
46 hours of such work (that is 23 deficiencies checked as repaired at
2 hours per deficiency) that he conducted in July 1993. WIlliamT.
Knott, Jr. was RBS s project manager at the Aspen Knolls site, and
had responsibility for passing on invoices (although this invoice was
subm tted after he had ceased working on the Aspen Knolls project).

Knott conceded in his testinony that this check list was the type

54



ordinarily used to provide backup for reinbursable expense invoices.
These hours were adequately docunent ed.

B. The 71 Hours

Banks (Trial Tr. 7/27/98 at 86-87) testified that he prepared
the invoice and attached page BCO0650 of Ex. P which accounts for the
charge for 71 hours. Banks testified that this 71 hours was conputed
on the basis of a daily report filled out by Kevin Kane or Paul Dean
who were directing the |abor. Kane testified that he perfornmed this
71 hours of work based on a punch |ist given himby Ron Bodet of RBS.
(Kane Tr. 200.) Kane kept the hours he spent on these jobs. The
hours represent actual hours spent perform ng the work, not a
presunmed rate. (Kane Tr. 202.)

Of those 71 hours, 54 hours were for repairing shingles that
buckl ed during alignnent on 21 units.*® Although Knott coul d not
recall that many units having buckl ed shingles, he did not directly
contradi ct Kane's testinmony. Bodet (who worked under Knott) was the
source of the punch list that led to Kane’'s perform ng the repairs.
The units were identified by specific unit nunmber, providing just as

much detail as the check lists used for other nore standard repairs.

8 This arose because of the way the unit’'s third floor box was
constructed such that it was not a hundred percent flush with the box
bel ow. (Kane Tr. 201.) The box had to be shifted around in order to
square it with the second floor box below, and in the process, the
shi ngl es buckl ed. RBS has not questioned its liability for any work
t hat was actually done repairing buckled shingles. (Kane Tr. 201.)
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This 54 hours was adequately docunmented and substanti at ed.

O the 71 hours, an additional 14 hours was for repairing
skylights and al um numthat were |eaking on two units (3 hours),
addi ng shingles to one unit (2 hours), and repairing the drip cap on
four buildings (9 hours). Although Knott could not recall the work
bei ng necessary, or RBS s having requested the work to be done, he
did not contradict Kane's testinmony. Moreover, Bodet (who worked
under Knott) was the individual who asked Kane to performthe work.
This additional 14 hours was adequately docunmented.

Of the 71 hours, RBS does dispute its responsibility for the
remai ni ng 3 hours which were charged for fixing siding on four units.
Kane hinsel f acknow edged that siding was the responsibility of
anot her subcontractor of Aspen Knolls. RBS had no responsibility for
the siding work, which was Aspen Knolls’ responsibility. The court
will thus disallow these 3 hours.

So all but 3 hours of the 71 hours is allowed.

C. The 32 Hours

The 32 hours of Rei nmbursabl e Expenses was for “sheetrocking mate
walls in attics,” listed on a sunmary sheet for Rei mbursabl e Expenses
for July 1993 perfornmed on buildings #29 and #9 (which also included

the 46 hours fromthe “check list”).3®

39 Kane expl ained these 32 hours of mate wall repairs as
follows. A mate wall was where the two boxes cane together to form
one unit. There was a gap, say an inch or an inch and a half all the
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Towards the end of the job, Bill Knott of RBS asked Kane to do
this work. Kane testified that this was the only tinme that Kane did
such work. G ven the passage of tine, it is not surprising that he
did not recall that on May 24, 1993, Kane sheetrocked mate walls in
the attics of back to back units in Building #21, charging for 2
carpenters for 16 hours. The Plan Conmttee paid for this 16 hours
of work, which was part of a June 1, 1993 invoice* for $13,261.70, as
part of the $718,128.83 paynent of “Anpunts Undi sputed By the
Committee.” 4 Knott conceded that this was a type of work that
Bedford did for RBS, and conceded that the 32 hours charged for July
1993 coul d have been done either before or after he left toward the
end of July 1993.

Knott testified that the backup for the invoice, as a whole,
| acked adequate docunentation. But he did not specify what part was
i nadequate. Here, the invoice identified the two buildings for which
Rei mbur sabl e Expense work was done in July 1993 (w thout indicating
whet her the mate wall work was done on one of the buildings or both,

in contrast to the June 1 invoice which specified the actual building

way t hrough where these boxes would nmeet. Kane sheetrocked the gap
in the attic with fireproofing material to prevent any fire from
passi ng through the gap to another unit.

4 The invoice is part of Bedford Ex. P.

41 See Ex. Ato Plan Commttee’s Menorandum fil ed Nov. 24,
1998.
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in which the mate wall work was done). RBS presented no witness to
rebut Kane's testinony that Bedford (through Kane’'s conpany)
perfornmed this work. Although Kane | acked credibility on other
matters (related to delay clainms instead of these claim, and

al t hough sonmewhat greater detail would have been desirable, Kane's
testinony and the invoice detail suffices to carry Bedford’ s burden
of proof.

Knott’'s responsibilities included passing on invoices submtted by
Bedf ord, but he did not check invoices after he was off the job at
the end of July 1993. Knott was gone fromthe job by the tinme that
the work was invoiced and did not have an opportunity to check the
i nvoi ce against his records. Accordingly, the 32 hours was
adequat el y docunent ed.

Accordingly, Bedford is entitled to recover a total of $9, 963.63
on its Rei mbursabl e Expense cl ai nms

Vi
CLAI MS FOR FI RST FLOOR SET ( PARTI AL COVPLETI ON)

The Subcontract called for Bedford to be paid only when it had
delivered a unit. But the Plan Committee recogni zes that, although
the contract was termnated, it would not be fair to deprive Bedford
of conpensation for units partially delivered.

Bedford claimed that it was entitled to $89,352.00 for partially

conpleting 51 units by perform ng on those units the first floor set
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wor k- -al so known as the panel work because only the first floor
i nvol ved panels. % The Plan Committee paid $48,880.00 of this claim
and di sputes the $40,472.00 remai nder of the claim

First, there is a dispute as to how many units were set. The
court finds that 47 units had first floor set work (and only first
fl oor set work) conpleted, not the 51 units clainmed by Bedford.
According to RBS records, only 47 units had only the first floor set.
Specifically, 51 units were manufactured for deliveries to the
staging area that comenced on June 21, 1993, but four out of those
51 units never had first floor set work perfornmed.* Bedford produced
no exhibit showing that it had conpleted first floor set work on 51
units. Indeed, Bedford s own records* showed that on and after June
21, 1993 (the earliest date of RBS s delivery of any of the 51 units)

Bedf ord set panels on only 47 units.*

42 The second and third floors invol ved boxes.

43 As reflected by the | ast page of Plan Commttee Exhibit 8,
first floor set work (“Panels Only”) was perforned (“Unit Set”) on
only 47 units. A 48" unit had a date of Unit Delivery by RBS to the
staging area of July 14, 1993, but the Unit Set Date is blank. Three
ot her units had been manufactured, and apparently were in the m dst
of being shipped, and thus had no date listed for Unit Delivery by
RBS to the staging area. A 52" unit had been manufactured but was
apparently not yet ready for shipping.

44 Bedford Ex. V (last two pages).

45 The sanme exhibit shows that only 30 units had panels set in
July 1993, no nore than the Plan Committee’s exhibit shows as set in
July 1993. The | ast page of Plan Comm ttee Exhibit 8 shows that 31
units had panels set in July 1993. The one unit difference could be
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Banks testified that he did a visual count and that he believes
there were 51 first floor units that were conpleted, first floor
only.% This, intentionally or not, was equivocal testinony: Banks
seens to be saying that he believes he cane up with 51 units, but he
is not definitive on the point. He wote a letter on July 23, 1993,
requesti ng paynment for 51 units, but did not detail which units he
bel i eved were conpl eted, and Banks failed to testify that the 51-unit
figure used in the letter was based on his visual count (which may
have been conducted after he wote the letter). He may have used the
51-unit figure based on the 51 units that RBS had manufactured and
had either already delivered or was in the process of shipping.

Bedf ord made no effort to have Banks explain why Bedford had no
records showing 51 units instead of 47 units, or why RBS s and
Bedford’s own records would both fail to take account of 51 units
t hat Bedford argues that Banks actually visually counted.

Second, there is a dispute regarding the appropriate amunt to
be charged for each first floor set. The court fixes this at 29.76%
of the average contract price per unit of $4,360.00. Bedford used
what Banks frankly adnmtted was only an estinmate of the contract

costs and profit allocable for doing first floor set work. Banks

attributable to RBS s sonetinmes not marking panels as set until one
or nore days after the panels were actually set, so that one panel
actually set in June 1993 was marked by RBS as set in July 1993.

4 Trial Tr. (Banks) (7/27/98) at p. 205.

60



estimted that 40% of the average contract price for conpleted units
was attributable to the first floor set work.4 He then multiplied 51
units times 40% of $4,380 (the average he erroneously used as owed
per fully conpleted unit versus the $4,360.00 actual average) to
arrive at $89, 352. 00.

The Plan Comm ttee disputes the accuracy of Banks’ estimate of
40% Banks’ estimate is not in accord with Bedford's bid for the
work in January 1992 which shows that only 29.76% of the work on
conpleted units was attributable, on average, to the first floor
wor k. 4  That bid was, of course, prior to Bedford having any actua
experience with constructing units, but that earlier estinmate was

al so not made for purposes of seeking conpensation for only doing

47 The first floor set work did not vary according to the size
of a unit, whereas second and third floor work did. So it is not
necessary to know how | arge the units were upon which first floor set
wor k was done.

48 Bedford bid only $1,040.00 for each first floor set and
$2,455.00 for the rest of each unit (a total of $3,495.00) before
addi ng on other costs to arrive at an average bid price per conpleted
unit of $4,380.00. The final contract was for a price of
$4, 360, 000. 00, so that the average price per conpleted unit becane
$4, 360. 00 instead of the $4,380.00 originally bid.

I n other words, Bedford bid $3,495,000.00 for the work on the
first, second, and third floors of the units but the total bid for
1,000 conpl eted units was $4, 380, 000.00. To arrive at the total bid,
t here was added to the $3, 495, 000.00, first, Bedford s estimte of
$750, 000. 00 for other costs (staging, security, trucking, and
delivery fromthe job gate to the working site) and, second,
$135, 000. 00 for bond costs and additional profit. The $4, 380, 000.00
figure was | ater reduced by $20,000.00 in arriving at the contract
price of $4, 360, 000. 00.
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first floor set work. Banks woul d have been subjectively notivated
to estimate the percentage on the high side in seeking such
conpensation. So on a conpleted unit basis, using Bedford s original
bid, the first floor set represented 29.76% of the direct work on a
unit and the direct work on the rest of the unit, on average,
represented 70.24% of the work on the unit. That is what was
contenplated in the contract negotiations, at a tinme when neither
party foresaw the issue of determ ning the appropriate conpensation
for only first floor set work.

The court believes this 29.76%is the nore appropriate
percentage. Banks felt that 40% was nore appropriate because his
experience on the job showed that Bedford was not quite as productive
as it had anticipated, such that the costs for the first floor set
were actually higher. But he did not testify whether Bedford had
al so proven | ess productive on the second and third floor sets. He
apparently went through a review of the conmponents of |abor and
equi pmrent used in perform ng work on the first floor set, but we do
not know how t horough that review was. Mreover, there is no
indication that he did a simlar review for the | abor and equi pment

components of the work performed on the second and third floor work. 4°

49 Banks did not testify to a detailed evaluation of the
respective costs of equipnment or |abor on the two different parts of
a unit (the first floor set work and the second and third fl oor
work). Both the amount of tinme of utilization of such items and the
rate of such utilization would have to be considered as to both
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W thout a review of second and third floor costs, the court cannot
accept Banks’ 40% figure. >

Accordingly, the court will utilize the 29.76% figure and
multiply it tinmes 47 units at an average contract price of $4,360.00
per unit. This results in appropriate conpensation of $60,984.19 for
first floor set work instead of the $48,880.00 paid by the Plan
Committee. Accordingly, Bedford is entitled to recover an additional
$12,104. 19 for such work.

\/
DELAY CLAI MS

Bedf ord seeks to recover danmages for idled | abor and equi prment.
The Plan Committee challenges the Delay Clainms on several grounds.
Except for one delay claimfor which RBS received rei nbursenent from
Aspen Knolls, the court will reject Bedford s del ay damage claim but
not for all the reasons advanced by the Plan Committee. The court’s
di sposition (or, in some instances, partial disposition) of the

issues is as foll ows. First, the terns of the Bedford Subcontract

parts. For exanple, the second and third stories required use of the
| arger crane--the so-called crawmer crane or lattice crane.

According to Bedford’'s own calculation, this larger crane’ s cost was
$800 daily, twice as expensive as the hydraulic crane cost of $400
daily that was used in the first floor set work. See Bedford Ex. 1.
And the larger crane entail ed assenbly and di sassenbly costs, and the
transportation costs of the larger crane were significantly greater.

0 See Trial Tr. (Epstein) (8/6/98) at p. 152 line 18 to p. 153
line 2.
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did not bar Bedford fromrecovering delay damages. (Part A, bel ow.)

Second, Bedford did not waive the delay clains by failing to |et
RBS know that it viewed tinme as of the essence. (Part B, below)

Third, neverthel ess, RBS was not responsible for the delays, the
suspensi on of work having been occasi oned, as Bedford was well aware,
by the serious paynent defaults of Aspen Knolls to RBS, defaults
which as a matter of law justified RBS s suspension of work on the
project, and thus RBS is not liable for Bedford s del ay damages.
(Part C, below.)

Fourth, RBS never admtted that it was |iable for delay damages,
but it did agree to pay delay damages to the extent that Aspen Knolls
rei mbursed RBS for the paynment. (Part D,
bel ow.)

Fifth, custom and usage in New York City construction industry
cannot overcone the rule that RBS is not |iable for damages for del ay
that RBS failed to cause. (Part E, below.)

Si xth, RBS did not make a recovery from Aspen Knolls for damages
suffered by Bedford. (Part F, below)

Seventh, even if Bedford could recover delay damages from RBS,
Bedford’ s delay clains are overstated and in |arge part
insufficiently proven. (Part G bel ow)

A

The Bedford Subcontract does not bar
Bedf ord from recovering del ay damages.
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The Plan Committee urges that the Subcontract itself bars
Bedford from recovering delay danages. The court rejects that
argument. Because the court rules in part C below, that RBS is not
responsi ble for the delay damages, and because the question is purely
one of law that an appellate court can review de novo, the court wll
not discuss this issue at great |ength.

1.

First, RBS had an obligation to deliver a certain quantity of

units to Bedford each nonth. The Subcontract provided:

Subcontractor acknow edges that it has seen a copy of

the delivery schedul e appended hereto as Exhibit B, and

i ncorporated by reference herein, and Subcontractor

recogni zes that Contractor has specific delivery

obligations to Aspen Knolls Construction Corporation.

Subcontractor further recognizes and agrees that Contractor

may i ncrease or decrease the nunber of units to be

delivered in any given nmonth during the Contract Period by

a maxi nrum of ten units.

Subcontract at 8 11(3) (enphasis added).

RBS t hus acknow edged that it would provide Bedford with
sufficient manufactured units to enable Bedford to nake deliveries of
no fewer than 10 | ess than the amount of units set forth on the
delivery schedule. When RBS failed to deliver the nunmber of required
units to Bedford during Bedford s performance of the Subcontract,
this delayed Bedford in its ability to perform and necessitated

Bedford to bear certain expenses--idled | abor and equi pnent--that

woul d ot herwi se have been devoted to productive work. Unless RBS s
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failure was not its fault, the failure would subject RBS to recovery
of the damages that Bedford suffered on account of the del ay.

Norcross v. WIlls, 91 N.E. 803 (1910). RBS was plainly justified

i n suspendi ng performance based on the substantial defaults in
payments that existed at the time of each suspension of work.
Whet her that suspension of work can be deened to have been caused by
Aspen Knolls is the critical question addressed |ater.

2.

However, Bedford al so acknow edged that “Subcontractor is aware
of Contractor’s obligations under [the] Agreenment” with Aspen Knolls.
Two aspects of that latter contract warrant mention.

First, under the Agreenment, the delivery schedule could be
nodi fi ed by Aspen Knolls and RBS.> Banks participated in neetings in
which the delivery schedule was nodified. But this is immterial.
Bedford plainly bid on the original delivery schedul e bei ng adhered
to by plus or mnus 10 units.

Second, the Aspen Knolls Contract provided that RBS could

51 The Aspen Knolls Contract required the parties each nonth to
agree in witing to "the quantities of the individual types of Units
to be delivered each week during each such succeeding three-nmonth
period."” Agreement at 8. But if Aspen Knolls failed to take
delivery of the m nimm quarterly nunber of units required to be
delivered under the original delivery schedule, Aspen Knolls was
obligated to pay RBS, for each such unit not delivered in the
quarter, 5% of the total purchase price of the unit. This was
obvi ously designed to protect RBS from damages it m ght suffer by
reason of del ays disrupting the manufacturing process.
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suspend work in the event of a default, defined as a material breach,
that is, a breach that materially affected or seriously inpaired the
ability of RBS to performits obligations under the agreenent. Aspen
Knolls' failure to make substantial paynments to RBS plainly
constituted a default.

3.

The Plan Committee argues that the Subcontract excluded del ay
danmages as a renedy even if RBS was the party whose fault caused the
del ay, but is unable to point to a provision that expressly states
that there are to be “no damages for delay.” Instead, it points to a
nore general provision. Wen a contract contains a “no damages for
del ay” cl ause, such clauses “nust be construed strictly against the

party seeking exenption fromliability resulting fromhis own fault.’

Port Chester Elec. Constr. Corp. v. HBE Corp., 894 F.2d 47, 48 (2d

Cir. 1990) (applying New York law) (citations omtted). Applying
that standard here, the provision the Plan Comm ttee invokes fails
clearly and unambi guously to prohibit delay danages, and its argunment

must thus fail. Port Chester, 894 F.2d at 48.

The Plan Committee invokes Subcontract 8§ I1(5)(e) which
provi ded:

Shoul d Contractor [RBS] default hereunder,
Subcontractor’s sole renedy shall be to term nate this
Agreenment and col | ect nonies earned by Subcontractor under
this Agreenent from deliveries that Contractor has accepted
but not yet paid for.
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Thi s provision, however, nust not be read in isolation. Subcontract
8§ 1(8) provided:
A default of this Agreenment is defined as either a
mat eri al breach of this Agreenment by either party or upon
t he Subcontractor’s insolvency .
In turn, Subcontract 8 I(9) provided, with respect to obligations of
RBS, %2 t hat :
A material breach of this Agreenent by the Contractor
may occur shoul d Contractor not pay Subcontractor for units
delivered and accepted by Contractor.
Thi s provision cannot reasonably be read as restricting what may
ot herwi se qualify as a material breach (and hence a default) which
can justify termnation of the Subcontract. For exanple, if RBS
physically barred Bedford fromthe staging area, thus preventing
Bedford’ s perfornmance, Bedford would be fully justified in treating
this as a material breach authorizing it to term nate the
Subcontract. O her breaches, however, m ght not be sufficient to
rise to the level of a material breach constituting grounds for
term nation.

In turn, Subcontract 8 I1(4) provided:

Contractor shall be in default of this Agreenent

52 The Plan Committee correctly conceded in closing argunent
that the provision in Subcontract 8 1(9) that “[f]ailure to tinely
deliver the required nunmber of units in any given nonth during the
Contract Period constitutes a material breach of this Agreenment” has
reference only to Bedford s delivery obligations. Delivery was a
defined termreferring to Bedford' s part of the job. Subcontract 8§

1(5).
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shoul d Contractor fail to make paynents to Subcontractor in
accordance with this Agreenent.

This provision m ght be redundant, because failure to make paynents
is already described as sonething that nay be treated as a materi al
breach and hence a default. But the provision mght be intended to
provide that a failure to make paynents shall be treated as a
default--not as a breach short of a default--so that the renmedy for
such a failure is |imted by Subcontract 8 11(5)(e) to term nation of
t he Subcontract and recovery only of paynents owed for units
conpleted. Alternatively, it could be read as providing that such a
breach shall at Bedford's option be treated as a default allow ng
Bedford to term nate the Subcontract, albeit with its damages |limted
by 8 I1(5)(e).

The court believes this provision nmust be read as providing
not hi ng nore than that if RBS breaches the Subcontract, and if the
breach is treated by Bedford as material, then Bedford nmay not
recover dammges for the part of the Subcontract it was not allowed to
performafter the date of term nation.

The term “material breach” is a well established termin

contract law. As stated in Cary Ol Co.. Inc. v. MG Refining &

Mktg., Inc., 90 F. Supp.2d 401, 410 n.33 (S.D.N. Y. 2000) (applying

New York law) “[a] material breach is defined as one that is

‘significant enough to anmpbunt to the nonoccurrence of a constructive
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condition of exchange’” (quoting 2 FARNSWORTH § 8.16). Thus, a
mat eri al breach is one that justifies term nation of the contract.
Furthernmore, a partial breach, a breach that is not treated by the
injured party as material breach, nevertheless gives rise to a claim
for damages:
As a general rule, every breach of contract gives
rise to a claimfor damages. |If the breach is material and
t he breaching party fails to cure the breach within a

reasonabl e period of tine, the aggrieved part can elect to
term nate the contract and cl ai m damages for total breach.

In contrast, if the breach is not material or if the

party aggrieved by a material breach elects not to

term nate, the breach is deened partial, and the contract

remains in force. |In consequence, only those clains

arising out of the partial breach accrue at that tine.

Cary Q1l, 90 F.2d at 408-409 (footnotes omtted and enphasi s added).
So if RBS's failure to ship sufficient units was a breach, Bedford
could elect, as it did, to treat the breach as a partial breach.

If a breach was sufficiently adverse, Bedford could elect to
treat the breach as a material breach, and hence a “default” (the
same thing as a “total breach” in the case law) justifying
term nation of the Subcontract. Plainly what RBS was attenpting to
acconplish was to prevent Bedford fromsuing it for lost profits if a
mat eri al breach by RBS |l ed to Bedford's declaring a default and

term nating the Subcontract.

Accordingly, the court concludes that Subcontract 8 I1(5)(e) did
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not bar Bedford fromrecovering del ay damages for any breach which it
el ected not to invoke as a default to term nate the Subcontract.
B

Bedf ord did not waive its delay clains by failing
to let RBS know that it viewed tinme as of the essence.

The Plan Commttee asserts that in order to determ ne that a
proj ect has been delayed, it nust first be established that tine was

of the essence to the contract, citing Ring 5 Corp. v. Litt, 280

N.Y.S.2d 330 (App. Div. 1967), as standing for the proposition that
where time was not of the essence to the contract, there was no
default and no basis for a delay claim

But Litt was a real estate contract case, and tinme is generally
never of the essence in such cases unless the contract specifically

provides for time to be of the essence. Witney v. Perry, 617

N.Y.S.2d 395 (App. Div. 1994). In other cases, “[i]f by the contract
itself the date of performance is fixed, then tinme is essential, and
failure to performon the day indicated is ground for a recission.”

John F. Trainor Co. v. G Amsinck & Co., Inc., 140 N.E. 931 (1923)

(citation omtted).

Moreover, Litt did not involve a damage claimfor delay: at
i ssue was whether a default could be declared to term nate the
contract. That is the sense in which decisions speak of tinme as

bei ng of the essence, that is, as sufficient to justify term nation
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of the contract. When it comes to the question of damages, breach of
a delivery schedule is a basis for recovering damges even if tine
was wai ved as being of the essence such as to warrant term nation.

As stated in General Supply & Constr. Co. v. Goelet, 148 N. E. 778

(1925):

The owner thereby waived tinme as an essential el ement of
the contract; but nonetheless the failure to conplete at
the time fixed in the contract constitutes a breach and
gives rise to a cause of action for damages caused by the
del ay.

See also Crocker-\VWheeler Co. v. Varick Realty Co., 88 N.Y.S. 412, 413

(Sup. Ct. 1904).°%3
C.
The suspension of work having been occasi oned,

as Bedford was well aware, by the serious paynent defaults
of Aspen Knolls, RBS is not liable for Bedford’s delay clains.

3 As stated by the court there, 88 N. Y.S. at 413 (citations
omtted):

The plaintiff, for reasons which constitute no excuse, did
not conply with its contract as to tinme, and did not
conplete either elevator until March 2d. Notw t hstandi ng
plaintiff’s failure to conplete its contract on tine, the
def endant did not exercise its right to term nate the
contract for this reason, but permtted plaintiff to go on

and conplete the work. . . . The defendant thereby waived
any right it m ght have asserted to plead the delay as a
def ense to an action for the agreed price. It did not,

however, thereby waive its right to counterclaimfor any
actual damage it m ght have suffered by reason of the
delay. Unless, therefore, the defendant in sone way

wai ved its claimfor damages, it is still in a position to
recover them . . . . [T]he nmere forbearance to insist
upon a forfeiture did not constitute a waiver.

72



Bedford is barred fromrecovering del ay damages because the
cause of the delay was Aspen Knolls’ failure to pay RBS, thus causing
RBS cash fl ow problenms and necessitating RBS s suspending work on the
project, as was its right under the Aspen Knolls contract. This is a
troubling outconme in |light of Bedford s lack of privity with Aspen
Knolls entitling it to sue Aspen Knolls for causing the damage. But
the law is clear that if the owner is the cause of the delay, the
contractor is not liable for the subcontractor’s del ay danages unl ess
the contractor expressly agrees to be liable for such damages.

1.

In Triangle Sheet Metal Whrks, Inc. v. James H. Merritt, Co.

588 N.E.2d 69 (N. Y. 1991), the court stated the rule that:

Absent a contractual commitnent to the contrary, a prine
contractor is not responsible for delays that its
subcontractor may incur unless those delays are caused by
sone agency or circunmstance under the prinme contractor’s
direction and control. Contrary to Triangle' s contention,
there is no basis for concluding that a prinme contractor-
—whi ch oftentinmes | acks control over nuch of the work to be
perfornmed at a particular project--has inplicitly agreed to
assume responsibility for all delays that a subcontractor

m ght experience-—-no matter what their cause. |If a
subcontractor wants a prinme contractor to be a guarantor of
j ob performance, it should bargain for the inclusion in its
subcontract for a provision to that effect.

Triangle, 588 N. E.2d at 802-803 [citations and quotation omtted].
Bedford did not obtain a guarantee from RBS that RBS woul d be
responsi bl e for del ay damages suffered by Bedford when the cause of

the delay was the fault of the owner, Aspen Knolls. Had Aspen Knolls
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physically barred RBS fromentering the staging area to ship in
manuf actured units, the resultant damages for delay in Bedford' s
receiving units to erect could not properly be charged to RBS.

Al t hough Aspen Knolls did not physically bar RBS from performng, it
did the next worst thing by failing to pay RBS substantial paynents
as they cane due.

Aspen Knolls’s wongful breach of its paynment obligations to RBS
was the cause of RBS s suspension of the work. As an experienced
contractor, Bedford was well aware that if RBS did not get paid as
requi red by the Aspen Knolls Contract, this could cause a suspension
of deliveries by RBS. (Bedford itself had suspended performance on
its direct contracts with Aspen Knolls based on del ayed paynents.)

As observed in Goldberg v. E.W Tonpkins Co. (In re U'S. Air Duct

Corp.), 38 B.R 1008 (N.D.N. Y. 1984) (applying New York |aw):

VWhere, as here, failure to make agreed upon progress
paynents prevents performance by the [contractor], it is a
mat eri al breach that justifies suspension of perfornmance by
the [contractor]. Guerini Stone Co. v. P.J. Carlin Constr.
Co., 248 U.S. 334, 345, 39 Ss.Ct. 101, 106, 63 L.Ed. 275
(1918).

New York | aw thus recogni zes that nonpayment by the owner is the
causative event when performance is suspended due to the cash fl ow
probl ens engendered by nonpaynent. Here, RBS never guaranteed that
even if Aspen Knolls failed to nake paynents, there would be no
suspensi on of work. The Bedford Subcontract was witten against the
background that a paynent default by Aspen Knolls would, if it
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inpaired RBS's ability to perform |ead to suspension of the
manuf acture, shipnent, and erection of nodular units that RBS had
commtted to make, and the erection of which it had hired Bedford to
perform Aspen Knolls' breach of its paynment obligations caused the
suspensi on of deliveries and thus was the cause of the delays. Aspen
Knolls was the party at fault, not RBS. Like Bedford, RBS was a
victim Under Triangle, Bedford can not recover from RBS because the
del ay was caused by Aspen Knolls, not RBS.
2.

RBS acted reasonably. RBS kept Bedford informed of Aspen
KnolI's’ funding difficulties. Moreover, Bedford was aware that Aspen
Knol | s was having fundi ng probl ens because Bedford itself suffered
del ays in paynent on contracts it had directly with Aspen Knolls.

Once it suspended shipnents, RBS did so reasonably. The Aspen
Knolls Contract called for $43.0 million to be paid RBS for delivery
of 1,000 units over a two-year period, and required Aspen Knolls
tinmely to pay invoices for units that were delivered. On October 22,
1992, when RBS first stopped delivery of nodular units to the Aspen
Knolls site (the first shutdown), Apsen Knolls was in default for two
invoices for which it owed RBS nore than $3.0 mllion ($638, 484.63
remai ni ng unpaid on the one invoice, and $2, 446, 889. 91 unpaid on the

second invoice). This was no mnor default: it severely hanpered
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RBS s cash flow and fully justified RBS s suspension of work. >

By Decenmber 9, 1992, Aspen Knolls had paid RBS approxi mately
$1.8 million of the invoices due at the tinme of the first shutdown.
Five days | ater, on Decenber 14, 1992, RBS resuned its delivery of
units to the Aspen Knolls site.

VWhen no further paynent was received, RBS again suspended
delivery of nodular units on January 8, 1993 (the second shutdown).
A paynent of approximately $3.65 mllion was received by RBS from
Aspen Knolls on January 29, 1993, and on February 10, 1993, RBS
resuned delivery of nodular units to the Aspen Knolls site.

On July 22, 1993, when RBS term nated the Aspen Knolls Contract,
Aspen Knol I's owed RBS $3, 229,577 for two invoices.

3.

To treat RBS as the cause of the delay would blink reality. RBS
was owed nmillions of dollars by Aspen Knolls, and given the
uncertainty of paynment could not reasonably be expected to continue
perfornmance on the project, even if it had sufficient cash flow
otherwi se. In any event, because of Aspen Knolls’ substanti al
payment defaults, RBS did not have sufficient cash flow, and Aspen
Knol I's’ default thus necessitated the shutdowns and caused the

delays. In a conversation with WIlliam Knott (RBS s construction

54 Aspen Knolls and RBS agreed to the suspension w thout the
necessity of RBS issuing a formal notice of default.
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foreman), Bedford s Banks hinmself viewed Aspen Knolls’'s default as
causing harmto both RBS and Bedford. That Aspen Knolls should be
treated as the cause of the delay is reinforced by a provision of the
Subcontract regarding inability of RBS to obtain materials or | abor.
The Subcontract recogni zed that RBS woul d be excused from perfornance
due to “inability to obtain | abor and/or materials beyond the contro
of Contractor.” Subcontract 8§ I1(26). Although that provision would
typically cover unavailability of materials and | abor due to market
shortages, Bedford acknow edged that disruptions in RBS's ability to
obtain materials and | abor based on events beyond RBS s control would
excuse performance. In the context of who caused the del ays, Aspen
Knol | s paynment defaults resulted in RBS having insufficient cash
flow to continue to pay for |abor and materials, resulting in an
inability to obtain materials and | abor (based on insufficient funds
to pay for them), an inability just as nmuch beyond RBS s control as
an inability caused by market shortages.

4.

The court rejects Bedford' s contention that RBS was
undercapitalized and thus is the real party who caused the del ays by
failing to continue to expend funds to perform despite Aspen Knolls’
failure to make paynents to RBS. There is no evidence that RBS was
insufficiently capitalized to performits delivery obligations to

Aspen Knolls had Aspen Knolls nmade paynents reasonably on schedul e.
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RBS made no commitnment to Bedford that it would not suspend shipnments
if Aspen Knolls failed to pay RBS.Bedford extends this argunent
further by pointing to the anal ogy of a tenant who begs forgiveness
from paying rent on tinme because his clients are not paying himon
time. But that anal ogy concerns a paynment obligation, not the
guestion of who, in the performance of construction contracts--the
owner, the contractor, the subcontractor, or other subcontractors--
shoul d be treated as in the wong and the cause of a delay arising
from causes other than outside forces. Here, the Subcontract
acknow edged the existence of the Aspen Knolls Contract, and RBS s
delivery obligations under that contract. Under Triangle, a
contractor is not the guarantor to the subcontractor that the
delivery schedule prom sed to the subcontractor will be adhered to
even when the owner prevents the contractor’s performance by a
failure to make tinely paynents for conpleted units.
5.

RBS fairly apprised Bedford that RBS was not the cause of the
del ays and hence not responsible for paying Bedford s del ay danages.

On January 15, 1993, in the mdst of the second shutdown, Banks
transmtted a fax dated January 14, 1993, to Keith Shol os, the
presi dent of RBS, to confirma conversation in which Bedford
acknow edged that it would keep its equi pnent and nmen on site until

it heard further from RBS by January 22, 1993. Apparently
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recogni zing that the del ays were caused by Aspen Knolls, such that
RBS' s liability for delay damages was in doubt, he attenpted to
obtain an agreement from RBS to rei nburse Bedford s delay damages by
stating, “RBS agrees to reinburse Bedford for |abor and equi pnent
rentals and all incurred costs directly related to this delay.”
Shol os replied on January 19, 1993:

[We did not discuss who woul d be responsible for the cost

of the current shutdown. Furthernore, | did not agree that

RBS woul d absorb these costs. | believe the current del ays

are not the responsibility of RBS.

By way of this letter I aminform ng Aspen Knolls

Cor poration of your request for reinbursenent of additional

costs due to on-site del ays.
By invoices dated Decenber 31, 1992, and January 26, 1993, Bedford
sent RBS its Delay Claim#1 for the period of October 26, 1992,

t hrough Decenber 15, 1992. By a letter of February 11, 1993, Shol os

responded:
At notime . . . did RBS agree verbally and or in writing
to absorb these delay costs. However, | wll forward your
charges on to the owner of the project, Aspen Knolls
Devel opment Corporation, in hopes that they will recognize

t he cost of these unforseen del ays that were inposed on
Bedf ord Construction Corporation and Regi onal Buil ding
Systens, Inc. through no part of our own. | do not
represent, nor do | assure you, that these paynments will be
forthcomng fromthe owner nor does RBS accept
responsibility for reinmbursement of these delay clains or
any other subsequent clains associated with the funding

del ays on the project.

| regret that the delays in this project have cost you
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addi ti onal funds; however, RBS has incurred expenses far in
excess of yours and | nust reiterate once again that we are
not responsible nor |iable for these delay clains.
[ Enphasis added.] In a letter dated February 15, 1993, Shol os
repeated that Bedford' s delay clains were “due to delays on-site

beyond our control.” [Enphasis added.] Bedford can thus not claim
that it was msled by RBS as to the cause of the del ay.
6.

RBS and Bedford were in the sanme boat: they had to decide
whet her to continue performance in a suspended node, each suffering
danmages based on the del ayed funding of the project by Aspen Knolls,
but each hoping to realize the fruits of a conpleted Aspen Knolls
project. Bedford failed to take steps to protect itself in the event
that RBS proved right that Aspen Knolls was the cause of the del ay.
It made no effort to secure the right to sue Aspen Knolls for its
del ay damages.

The court assunes that Bedford had no agreenment with Aspen
Knoll's that would have permtted it to sue for such danmages.
Nevert hel ess, as a condition to Bedford’ s staying on the job and
suffering del ay damages, Bedford could have requested RBS to agree to

coll ect (at Bedford s expense) Bedford s delay damages from Aspen

Knolls. Bedford failed to do so0.° Had such a request been made and

55 | nstead, as already discussed in part 4, above, Bedford
attenpted to secure an agreenent from RBS for RBS to be directly
liable for the del ay danmages, but that was refused. Nevertheless,
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refused by RBS, the refusal by RBS would have been a breach of RBS' s
obligation of good faith given its commtnent to keep a set |evel of
units shipped for erection by Bedford. Such a breach would have
subj ected RBS to clainms by Bedford based on breach of that
obl i gati on.

In New York, in order to avoid the privity rule that m ght bar
t he subcontractor suing the owner for delay damages, a subcontractor
and a contractor can enter into a “pass through” agreenent whereby
t he subcontractor’s delay damages caused by an owner can be recovered
by the contractor on behalf of the subcontractor. As stated in

Schi avone Constr. Co.. Inc. v. Triborough Bridge & Tunnel Auth’'y, 619

N.Y.S.2d 117 (App. Div. 1994):

The courts of this state have consistently held that a
prime contractor to a construction contract may prosecute a
cl ai m agai nst the owner for the benefit of the injured
subcontractor. Thus, a prinme contractor and its
subcontractor may agree, either in the subcontract or in a
i qui dating agreenent, that the prinme contractor will sue

t he owner on behalf of the subcontractor and turn over any
suns recovered to the subcontractor in satisfaction of the
subcontractor’s claim

Schi avone, 619 N. Y.S.2d at 118 [citations omtted].
Mor eover, in appropriate circumstances, “the assertion of a
claimby the subcontractor against the prime contractor is not a

condition precedent to the prine contractor’s action against the

Bedford el ected to continue to perform even though RBS was taking the
position that Aspen Knolls’ paynent del ays, not any action by RBS,
was the cause of the del ay.
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owner based upon a pass through claim” Schiavone, 619 N. Y.S. 2d at
118 [citation omtted]. Indeed, refraining fromsuing the
contractor--even though the cause of action would be unsuccessf ul
under Triangle--is the typical formof consideration for these type

of agreenents. Barry, Bette & Led Duke, Inc. v. State, 645 N. Y.S. 2d

713, 720 (Ct. C. 1996). Such a “pass through” agreenent can provide
for the subcontractor to bear the cost of and assume the control of
the litigation, and provide for the subcontractor to sue in the nane

of the contractor. Barry, Bette & Led Duke, 645 N.Y.S.2d at 717.

G ven Bedford's litigation against RBS for its delay damages, there
can be little doubt that RBS woul d have been wise to enter into such
a “pass through” agreenent had Bedford requested it. But Bedford
never requested such an agreenent.

At best, it obtained a conditional agreenent by RBS, nanely, as
not ed above, that RBS woul d request Aspen Knolls to pay the del ay
damages, inplicitly promsing to pay Bedford the del ay danages if
Aspen Knolls honored the request. RBS lived up to its pronise to
request Aspen Knolls to pay for Bedford' s delay damages. | n what
appears to be February 1993, RBS sent an invoice to Aspen Knolls
requesting paynent of penalties, |ate charges, and attorney’'s fees,
pl us del ay damages suffered by then by Bedford totaling $157, 309. 50.
RBS made a | ater request to Aspen Knolls for payment of Delay Cl aim

No. 3 in September 1993 (and that request is discussed in part D,
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bel ow) .
D.

RBS never admitted it was
liable for Bedford s del ay damages.

I n Septenmber 1993, RBS requested sufficient funds from Aspen
Knolls to make paynents to subcontractors, including a paynent to
Bedf ord for $860, 987.68 docunented by Bedford. |In anticipation of
Aspen Knolls supplying the necessary funds, RBS s Shol os issued a
| etter authorizing Knott to sign checks to the subcontractors, and
sent a copy of this letter to each of the subcontractors. Because
Bedf ord’ s docunentation for enabling RBS to request the funds from
Aspen Knolls included Delay Claim No. 3 in the amount of $170, 402. 68,
Bedf ord asserts that RBS admtted that it was |liable for Bedford's
del ay damages.

But it is clear that RBS was sinply “passing through” Bedord’s
claims for paynment by Aspen Knolls, to be disbursed by RBS, and,
accordi ngly, was not acknow edgi ng that RBS was recogni zi ng that RBS
itself was liable to Bedford for delay clains. This is consistent
with the whole tenor of prior discussions between RBS and Bedford
di scussed above: RBS had agreed to relay delay clainms to Aspen Knolls
to see if Aspen Knolls would pay them but affirmatively stated that
RBS was not acknow edgi ng any responsibility for the del ay damages.

To el aborate, the $860, 987.68 request arose as follows. After
RBS term nated the Aspen Knolls Contract and the Bedford Subcontract
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in July 1993, RBS held discussions with Aspen Knolls. Always a part
of these discussions was the topic of making all of the
subcontractors whole. RBS provided Aspen Knolls with detailed
anounts of what RBS felt would need to be paid contractors, including
Bedf ord’ s docunentation of the ampunt clained to be owed it. RBS was
| ooki ng to Aspen Knolls to make the paynent.

Bedf ord’ s Banks had met in August 1993 with RBS s Shol os and
Knott to discuss getting Bedford' s clains paid. Bedford requested
paynment of $860, 987.68, and submtted a sheet entitled “RBS SUMVARY
8/ 18/ 93" to RBS to detail clains aggregating $860, 987.68 for which
Bedf ord sought paynent.% Anong the entries on the Sunmary were two
delay claims (Delay Clainms Nos. 1 and 2, in the respective anounts of
$97, 119. 22 and $30, 195.00) which were |isted as “PENDI NG NEGOTI ATI ON
W TH RBS/ AK,” and which therefore did not play a part in the
conmput ati on of $860, 987. 38 for which present reinmbursenent was being
then sought. But the Summary further |isted as owed Del ay Clai m No.
3 dated July 26, 1993, in the anmount of $170.402.68, and this was

part of the $860,987. 38 request ed.

56 Al t hough Banks’ testinmony was the only evidence that this
sheet was the sheet submtted to RBS, and although his credibility as
a witness is in doubt regarding certain other matters, the court
credits his testinmony on this point. No one from RBS was able to
contradi ct him (Shol os sinply said he could not recall the sheet, but
his menory after five years was substantially shot). Moreover, the
backup for the request would have been sent to Aspen Knolls, and
there is no suggestion that Aspen Knolls did not receive this backup.

84



By Septenber 1993, the prospect of a payment being made by Aspen
Knolls was sufficiently prom sing that RBS s Shol os signed a “To Whom
It May Concern” letter authorizing RBS s Knott to sign RBS checks in
speci fi ed anobunts (aggregating $1, 202, 315.80) to eight
subcontractors, including a $860, 987. 68 check for Bedford. RBS sent
copies of this letter to each of the eight subcontractors. Shol os
instructed Knott that the Bank of New York, Aspen Knolls’ source of
funds, was going to wite a two-party check to pay each subcontractor
on the list via a check nade payable jointly to RBS and the
respective subcontractor, and that the letter would authorize himto
sign the check on behalf of RBS so that the subcontractor woul d get
their noney from Aspen Knolls. The court cannot infer any adm ssion
by RBS of a liability to Bedford for delay danages. At npst, it
agreed to pay Bedford if Aspen Knolls paid for the del ay damges.
Unfortunately, Aspen Knolls never paid RBS anything for Bedford' s
del ay damages.

E.
Cust om and usage in the New York City construction

i ndustry does not overcone the rule that RBS is not
liable for danmages for delay that RBS failed to cause.

The rule in New York is that custom and practice may not
overcone the effect of legal principles and rules laid down by the
courts applicable generally to contracts of the nature at issue.

Uribe v. Merchants Bank of New York, 693 N E.2d 740 (1998) (cl ai nmed
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custom of gem nerchants to hold |large suns of cash in safe deposit
boxes for short periods of time did not supplant generally applicable
rules for construing the meaning of a provision allow ng storage of
"val uabl e papers” in the box). Bedford attenpts to escape the rule
of Triangle applicable to all construction contracts in New York by
resorting to the alleged custom and usage in New York City. Although
RBS coul d be expected to have been aware of the rule of Triangle,
Bedford offers no reason why RBS, a Maryl and conpany, would have
reason to know of the variant custom and usage that Bedford s expert
opi ned existed in New York City. RBS s credible conduct reveal s that
it was unaware of any such custom and usage: it consistently

mai ntai ned that it was not responsible for the delay damages. ®’

Bedf ord adduced no evidence to establish that RBS knew or shoul d have
known of the alleged custom and usage of the New York City

construction industry concerning delay clains.% Under New York | aw,

57 There is no evidence that Bedford, in response, raised
custom and usage as a basis for claimng delay damages, to attenpt to
di sabuse RBS of its assunption that delay damages caused by Aspen
Knolls were not recoverable fromRBS. A large part of Bedford' s
del ay danmges are for periods after RBS had advi sed Bedford it had no
responsibility for delay damages caused by Aspen Knolls’ funding
pr obl ens.

58 Moreover, the credibility of Bedford's expert is in doubt
because he opined that as a matter of custom and usage RBS woul d be
liable for term nati on damages, whereas, as discussed above in part,
a review of the Subcontract woul d have reveal ed that the clear
| anguage of the Subcontract barred such damages, a provision that as
a matter of law could not be varied by custom and usage. W thout
review of the subcontracts upon which he based his opinion regarding
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a party cannot be bound by evidence of custom and usage unl ess the
party knew or had reason to know of its existence and nature. Flower

City Painting Contractors, Inc. v. Gumna Constr. Co., 591 F.2d 162,

165 (2d Cir. 1979); Natwest USA Credit Corp., 858 F. Supp. 401, 413

(S.D.N. Y. 1994).
F.

RBS did not nmake a recovery from Aspen
Knollsinarbitration proceedings for damages suffered by Bedford

Bedford asserts that RBS recovered delay damages in its
arbitration proceeding with Aspen Knolls, and that, accordingly, RBS
shoul d pay Beford for its delay damages. A prinme contractor, who
recovers fromthe owner on the basis of an alleged liability to the
subcontractor based on the del ay damages suffered by the
subcontractor, is not permtted to obtain a windfall by later
asserting that it had no liability to the subcontractor. Barry,

Bette & Led Duke, 645 N.Y.S.2d at 720 n. 8. But here RBS did not

assert the del ay danmages suffered by Bedford. RBS instead was
entitled to recover its own damages based on various provisions of

t he Aspen Knolls Contract. >

del ay damages, including any oral supplenents to those subcontracts,
it is difficult to be certain that his opinion was based on actual
custom and usage, or instead the typical provision affirmatively

pl aced into the parties’ subcontract. |If the customis to contract
for such protection, that would prove not hing.

% This is confirmed by RBS's reply brief in the arbitration
proceedi ng agai nst Aspen Knolls, which reviews the various conponents
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G

Bedford’ s delay clains are
overstated and largely insufficiently proven.

Under New York law, in order to establish a delay claim the

plaintiff nmust show that defendant was responsible for the
del ay, that these del ays caused delay to conpletion of the
contract (elimnating overlapping or duplication of

del ays); that the plaintiff suffered damages as a result of
t hese del ays, and plaintiff rust furnish sone rational
basis for the court to estimte those damages

Manshul Constr. Corp. v. Dormtory Auth., 436 N.Y.S. 2d 724, 728 (App.

Div. 1981).

As previously noted, Bedford seeks the follow ng Del ay

Cl ai ns:

Delay Claim#1................. 97, 119. 22
Delay Claim#2................. 30, 195. 00
Delay Claim#3................. 170, 402. 68
Delay Claim#4................. 39, 645. 5550

Tot al 337, 362. 45.

These Delay Clainms are conprised of two types of clains: (i) clains
for | abor and equi pnment that Bedford alleges sat idle during the two
time periods in which delivery of nodular units by RBS ceased

tenporarily; and (ii) clainms for |abor and equi pnent that Bedford

of RBS' s claim

60 Bedford originally claimd this amunt was $37, 245. 55, but
it subsequently clainmed the ampbunt shoul d be $39, 645. 55.
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claims were not used when the inventory of nmodul ar units was
insufficient to enploy the I abor and equi pnment for a full day’s work.
See Trial Tr., 8/3/98 at 26 (Banks).

For a nunber of reasons, the court believes these clains are
overstated or partially insufficiently documented. The court wll
attenmpt to address these in a further decision, but this would serve
only as an alternative basis (in the event that RBS s | ack of
responsibility for delay does not relieve it of liability for del ay
danmages) for disallowance of part of the delay damages.

VI
| NTEREST

The court concludes that none of the interest of $239,184.16

cl ai med by Bedford nay be recovered.
A.
The Plan Committee argues that the Subcontract did not provide

for interest. By reason of N.Y. C.P.L.R 8 5001, % Bedford was

62 N.Y. C.P.L.R 8 5001 (McKinney 2000) provides:
8 5001. Interest to verdict, report or decision

(a) Actions in which recoverable. Interest shall be
recovered upon a sum awarded because of a breach of
performance of a contract, or because of an act or
om ssion depriving or otherwise interfering with title to,
or possession or enjoynment of, property, except that in an
action of an equitable nature, interest and the rate and
date fromwhich it shall be conputed shall be in the
court's discretion.
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entitled to recover interest, and, because the contract was silent
regarding interest, N.Y. C.P.L.R 8 5004% (in the absence of other
controlling statute) entitled Bedford to recover such interest at the
rate of 9% per annum
B

Bedf ord cannot recover interest as part of its New York
Li enhol der Cl ai ms, for reasons already discussed. Bedford
neverthel ess had a general unsecured claimfor interest that accrued

on its clains pursuant to NY. C P.L.R 88 5001 and 5004. Interest

(b) Date from which conputed. Interest shall be
conputed fromthe earliest ascertainable date the cause of
action existed, except that interest upon
damages incurred thereafter shall be conmputed fromthe
date incurred. \Where such damages were incurred at various
times, interest shall be conmputed upon each itemfromthe
date it was incurred or upon all of the damages from a
singl e reasonabl e intermedi ate date.

(c) Specifying date; conputing interest. The date
fromwhich interest is to be conputed shall be specified
in the verdict, report or decision. If ajury is
di scharged wi thout specifying the date, the court upon
nmotion shall fix the date, except that where the date is
certain and not in dispute, the date may be fixed by the
clerk of the court upon affidavit. The amount of interest
shal |l be conputed by the clerk of the court, to the date
the verdict was rendered or the report or decision was
made, and included in the total sum awarded.

62 N Y. CP.L.R 8 5004 (MKinney 2000) provides:
8§ 5004. Rate of interest

| nterest shall be at the rate of nine per centum per
annum except where ot herw se provided by statute.
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is allowed on unsecured clains only to the date of the filing of the
debtor’s petition on Novermber 9, 1993.% |f such interest has been
tinmely asserted, it would be appropriate under NY. CP.L.R 8
5001(b) to assess such prepetition interest on the all owed anmunt of
each invoice fromthe date each invoice was to be paid and until the
petition date. But Bedford failed to file a tinmely claimfor paynent
of such interest as an unsecured claim Nevertheless, if the
$614, 203. 46 that RBS schedul ed as owed Bedford as an unsecured claim
has not been satisfied, Bedford could seek paynment of its claimfor
i nterest.
C.

The court concludes that the paynent of $718,128.83 to Bedford
satisfied the allowed unsecured claimthat RBS schedul ed as owed
Bedford in the anount of $614, 203. 46.°% Because Bedford filed no

proof of claim it could only | ook to paynment of that $614, 203.46 for

63 Under 11 U.S.C. 8§ 502(b), upon objection to a claim

the court . . . shall determ ne the anount of
[such] claim. . . as of the date of the filing
of the petition, and shall allow such claimin
| awful currency of the United States in such
anmount, except to the extent that--

(2) such claimis for unmatured interest][.]

64 This issue is inportant only regardi ng whet her Bedford may
be paid interest as an unsecured claim All other clains asserted by
Bedford are either invalid or, if valid, can be paid as Allowed New
York Lienholder Clains fromthe Fund.
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payment of its unsecured clains and is barred by the satisfaction of
the $614, 203.46 from pursuing any further unsecured clai s.

The schedul es did not specify what Bedford’ s schedul ed unsecured
clai mof $614, 203.46 was for, although the debtor derived the anount
of the claimby exam ning various invoices which did not include
i nterest.

The $718,128.83 already paid by the Plan Cormmttee was to be
applied to various invoices that the Plan Comm ttee concedes are
entitled to treatnment as All owed New York Lienholder Claim. RBS
schedul ed the $614, 203. 46, as an unsecured claim based on those
i nvoi ces. Accordingly, argues the Plan Committee, the anounts
schedul ed as an unsecured claimfor Bedford, in the anount of
$614, 203. 46, have al ready been paid.

The debtor’s schedules filed under 11 U S.C. 8 521(1) listed
Bedf ord as having an unsecured claimof $614, 203. 46 whi ch was not
schedul ed as di sputed, contingent or unliquidated, but did not
specify the invoices or other grounds for the scheduled claim Under
11 U.S.C. § 1111(a):

(A) A proof of claim. . . is deened filed under

section 501 of this title for any claimor interest that

appears in the schedules filed under section 521(1)

of this title, except a claimor interest that is schedul ed

as di sputed, contingent, or unliquidated.

The applicable rules of procedure simlarly make clear that Bedford

was not required to file a proof of claimif its unsecured clains
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were for $614, 203.46 or |ess.*®

Bedf ord was not on notice that the ampunt of its unsecured
claims schedul ed by RBS as owed in this case was linmted to clains
reflected in papers the debtor had exam ned in preparing the
schedul es. Accordingly, Bedford was entitled to view the schedul es
as applying to all of those unsecured clains owed it as a matter of
nonbankruptcy |law on the petition date, up to the schedul ed dol | ar
[imt of $614, 203. 46. ¢

Nevert hel ess, the court agrees with the Plan Committee that the

payment of the $718,128.83 to Bedford resulted in full paynment of the

65  Under F. R Bankr. P. 3003(b)(1):

The schedule of liabilities filed pursuant to §
521(1) of the Code shall constitute prima facie evidence
of the validity and amount of the clainms of creditors,
unl ess they are schedul ed as di sputed, contingent, or
unliquidated. It shall not be necessary for a creditor

to file a proof of claim. . . except as provided in
subdi vision (c)(2) of this rule.

In turn, Rule 3003(c)(2) provides:

Any creditor . . . whose claim. . . is not schedul ed
or schedul ed as di sputed, contingent, or unliquidated
shall file a proof of claim. . . within the tine

prescribed by subdivision (c)(3) of this rule; any

creditor who fails to do so shall not be treated as a

creditor with respect to such claimfor the purposes of
di stribution.

66  Rul e 3003(b) (1) does not conclusively establish that a
schedul ed unsecured claimis valid. Rather, Rule 3003(b)(1) nerely
provi des that such scheduling “shall constitute prim facie evidence
of the validity and anmount of the clainms of creditors.”
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$614, 203. 46 schedul ed by the debtor as unsecured clainms. As
expl ai ned below, all of Bedford' s clainms, including its Allowed New
York Lienholder Clainms and its interest claimwhich is not payable as
an Al l owed New York Lienholder Claim were unsecured clainms, so that
the $718,128.83 paynent under the Plan of Bedford s undi sputed New
York Lienholder Clainms satisfied the $614, 203. 46 of unsecured clains
al l owed by virtue of the debtor’s schedul es.

Al'l of Bedford s clains were unsecured clains as that termis
used in the Bankruptcy Code. The Bankruptcy Code cl assifies
creditors’ clains as either secured or unsecured, and recognizes only
two types of secured clains: clainm secured by a lien, and clains
secured by a right of setoff. 11 U.S.C. § 506(a). Characterizing
Bedford’ s cl ains payable fromthe Aspen Knolls New York Lienhol der
Di stribution Fund as New York Lienholder Clains is a msnoner: these
claims are not clains secured by a lien. Instead, they are a
creditor’s clains to the extent eligible for paynment fromthe
statutory trust established by Article 3-A of the New York Lien Law.
The term “lien” “nmeans charge against or interest in property to
secure paynment of a debt or performance of an obligation.” 11 U.S.C.
§ 101(37). If a trust claimwere secured by a lien by virtue of the
New York Lien Law, that lien would be a “statutory lien” as a “lien
arising solely by force of a statute on specified circunstances or

conditions,” 11 U.S.C. 8§ 101(53), and, if the trust funds have been
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reduced to cash in the trustee’s hands on the petition date, the lien
woul d likely be avoidable by a trustee under 11 U.S.C. 8 545(2). But
trust clainms are not lien clains; they are, instead, an ownership of
an equitable interest in the trust assets, with the trustee of the
trust holding only bare legal title. Accordingly, the statutory
trusts created by N. Y. Lien Law Article 3-A are not statutory |iens

or any other kind of lien. See Dairy Fresh Foods, Inc. v. Ranette

(In re Country Club Market, Inc.), 175 B.R 1005, 1008-1009 (D. M nn.

1994) (statutory trust is not a statutory lien). Accordingly, the
$718,128.83 already paid to Bedford was a paynent of unsecured
cl ai nms.

I n other words, Bedford | ooked for paynment of its unsecured
claim first, as a claimpayable fromtrust assets as an Allowed New
Yor k Lienholder Claimunder Plan 8§ 1.3 “to the extent it is
determined to be valid under Article [3-A] of the New York Lien Law,”
and, second, otherwise as a non-trust claim |Its unsecured claimis
an unsecured claimin the case regardless of the source of paynent
within the case.

RBS was trustee of the trust assets that have now becone the
Fund. Accordingly, under 11 U S.C. 8 541(a)(1), RBS s legal title to
those trust assets becanme an asset of RBS' s bankruptcy estate. As
agai nst RBS s bankruptcy estate (both the trust and the non-trust

assets in the estate) the New York Lienhol der Clains were unsecured
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claims and required to be schedul ed as such. So the debtor schedul ed
Bedf ord as owed no nore than $614, 203. 46 as unsecured cl ai ms--whet her
those clainms were entitled to be asserted as New York Lienhol der
Cl ai ms or not.

The Pl an provides for the Plan Committee to admi nister the trust
assets that constitute the Fund. The Plan Committee is required to

pay a creditor’s unsecured claimfirst fromthose trust assets “to
the extent it is determned to be valid under Article [3-A] of the
New York Lien Law,” and otherwi se to pay the claimonly from funds
left after paynent of Allowed New York Lienholder Clainms. Paynment of
an Al l owed New York Lienholder Claim therefore, is paynment on an
unsecured claim and nust be treated as having been included in any
ampunt the debtor schedul ed, w thout any detail, as an unsecured
claimowed the creditor. So by virtue of the paynment of Bedford' s
undi sput ed New York Lienholder Clainms, the court concludes that

Bedf ord’ s schedul ed unsecured clainms have been paid in full.

This is not a case of Bedford being paid the $718,128.83 by a
third party (say, a guarantor) and then seeking recovery of any
addi ti onal unsecured clains owed it fromthe estate (subject to the
[imt of $614,203.46 allowed by virtue of the scheduling of that
amount by the debtor). That would be a case of paynent outside the

case of part of its unsecured clains. Bedford would be free to seek

a Plan distribution in the case on whatever unpaid unsecured cl ains
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remai ned after the paynent by the third party. Here, in contrast,
the paynment was fromthe assets adm nistered by the Plan Conmttee in
the case pursuant to the Plan. The assets adm nistered by the Plan
Committee included trust funds that the Plan Comm ttee adm ni stered
(by virtue of the estate’s legal title to the trust funds), as well
as non-trust assets. The paynent to Bedford from assets adm ni stered
in the case was a paynent in the case on the part of Bedford' s
unsecured clainms determ ned to be payable fromthe trust assets.
That paynent in the case towards Bedford s unsecured clains, in
accordance with the terms of the Plan governing paynent of clains,
accordingly satisfied the amount that RBS schedul ed as owed to
Bedf ord as an unsecured claimin the case.

Bedf ord was, of course, not required to file a proof claim by
the bar date of March 15, 1994, in order to assert New York
Li enhol der Cl ai ms agai nst the trust assets that eventually becanme the
Fund. As a beneficiary of the statutory trust, Bedford s equitable
interest in the funds could be recovered as its property w thout
filing a proof of claimfor a distribution fromthe estate. But the
Pl an, which is binding on Bedford under 11 U S.C. §8 1141(a), set up a
procedure for paynent of unsecured clains fromeither the Fund to the
extent of any valid trust clains or, on a pro rata basis, from ot her
estate assets. The paynent of unsecured clains under the Plan is a

paynment of such unsecured clainms whether the paynent is fromthe
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Aspen Knolls New York Lienholder Distribution Fund or otherw se.
Bedford is entitled to collect fromthe trust assets nore than the
debt or schedul ed as owed Bedford, but Bedford is not entitled to
collect fromnon-trust assets once paynents on its unsecured claim
fromthe trust assets adm ni stered under the Plan exceeded the anmpount
t he debtor schedul ed as owed Bedf ord.

Dat ed: February 23, 2001

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge
(Sitting by Designation)
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10 Light Street, 12'" Fl oor
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Karen H. Moore, Esqg.
Assi stant U.S. Trustee
Suite 350
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Balti more, NMD 21201

99



