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(Chapter 13)
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Debt or .

DECI SI ON RE DI SALLOW NG PROOF OF CLAI' M AND
DENYI NG CREDI TOR' S MOTI ON FOR RECONSI DERATI ON

Under consideration is the debtor’s Objection to Cl ai m of
Mari a Khangaa (“creditor”) (Docket Entry (“DE”) No. 38, filed
Cct ober 18, 2002) and the creditor’s notion to reconsider the
court’s ruling of January 22, 2003 (DE No. 60, filed February
4, 2003). At a hearing held on January 22, 2003, the court
sustained the debtor’s objection to the creditor’s claimand
indicated that a witten decision would be issued. The
creditor filed her nmotion to reconsider before the court
released its witten decision. This decision, therefore,
articulates the basis both for the court’s January 22, 2003
ruling and for the denial of the creditor’s notion to
reconsi der that ruling.

Apparently unaware of the debtor’s bankruptcy, the
creditor filed suit against the debtor in D.C. Superior Court
on February 15, 2003. The creditor’s |ack of know edge of the
pendi ng bankruptcy at the tine it filed suit resulted fromthe
debtor’s failure to list the creditor on his original mailing

matri x. The creditor’s attorney, Lloyd A Ml ech, was



notified of the bankruptcy on February 26, 2002, one day after
the first schedul ed neeting of creditors. On March 25, 2002,
t he debtor amended his schedules to include the creditor, but
listed the address of the creditor’s attorney. The debtor’'s
attorney accordingly sent the original notice of the
comencenent the case to the creditor’s attorney rather than
to the creditor herself. The bar date for filing proofs of
claimin this case was May 26, 2002, as reflected in the
notice sent to creditor’s counsel. The creditor filed her
proof of claimon May 30, 2002.
I

Under 11 U.S.C. § 502(b)(9), the court nust disallowthe
creditor’s claimas untinely filed. On the face of the
Federal Rul es of Bankruptcy Procedure, this court is not
permtted to enlarge the period in which a creditor nust file
her proof of claim even when the creditor had no notice of
the case. F.R Bankr. P. 9006(b)(3) explicitly provides that
“[t]he court may enlarge the time for taking action under
Rule[] . . . 3002(c) . . . only to the extent and under the
conditions stated in [Rule 3002(c)].” (Bold lettering added.)
F. R Bankr. P. 3002(c) does not provide for an extension of
the 90-day period for the debtor’s failure adequately to

notify the creditor of the bankruptcy.



However, sone courts have sustained a creditor’s right to
file a proof of claimon due process grounds, for |ack of
proper notice,! as a constitutional right that overrides the
express | anguage of 8 502(b)(9) and Rule 3002(c). E.gqg.,

Aboody v. United States (I n re Aboody), 223 B.R 36, 40

(B.A.P. 1st Cir. 1998); |I.R S. v. Hildebrand, 245 B.R 287

(MD. Tenn. 2000), rev'g 228 B.R 408; In re Faust, 180 B.R

432 (Bankr. D.S.C. 1994) (chapter 12 case); ln re Anderson,

159 B.R 830, 836-39 (Bankr. N.D. Il1l. 1993) (citing cases);

In re Cole, 146 B.R 837, 840-43 (D. Colo. 1992).
Ot her courts have reasoned differently:

Toget her, 8 502(a) and Rule 3002(c) operate as a "strict
statute of limtations.” SouthTrust Bankcard Cir. v.
Curenton (In re Curenton), 205 B.R 967, 970 (Bankr. M D
Ala. 1995). Bankruptcy courts are therefore w thout the
authority to extend the deadline and allow an untinely
filed proof of claimover an objection, under |egal or
equi t abl e grounds, and even absent proper notice of the
bankruptcy filing or the bar date for filing proofs of
claims. See In re Mranda, 269 B.R 737, 740 (Bankr

S.D. Tex. 2001); In re Bennett, 278 B.R 764, 765 (Bankr.
M D. Tenn. 2001); In re Johnson, 262 B.R 831, 845
(Bankr. D. ldaho 2001) ("[the court] is sinply not
permtted to equitably enlarge the time period for filing

! When the debtor is the entity attenpting to file a
claim after the clains bar date has passed, and relies on
| ack of notice to the creditor, Rule 3002(c) is construed as
barring the debtor’s attenpt to force the creditor to
participate in the bankruptcy case: the claimis left to be
dealt with outside any confirmed plan and remai ns unaffected
by the chapter 13 di scharge. In re Fugate, 286 B.R 778, 779
(Bankr. N.D. Cal. 2002); In re Kristiniak, 208 B.R 132, 136
(Bankr. E.D. Pa. 1997).




proofs of claimabsent facts which place Creditors [sic]
within one of the express exceptions of Rule 3002"); In
re Kristiniak, 208 B.R 132, 135 (Bankr. E.D. Pa.1997)
(courts are precluded from exercising "any equitable

ext ension of the bar date as a neans of resolving the
probl em of an omtted creditor in a Chapter 13 case");
see also 4 KEITH M LUNDI N CHAPTER 13 BANKRUPTCY 88§
283.1, 290.1 (3d ed. 2000).

In re Wndom 284 B.R 644, 646-47 (Bankr. E.D. Tenn. 2002);

see also In re Brogden, 274 B.R 287, 293-94 (Bankr. M D.

Tenn. 2001) (reasoning that creditor was not harned because

creditor had alternate renedies that protect it fromthe harm
of not being able to file a proof of claimfor |ack of proper
notice). The issue has been thrown into uncertainty based on

the Supreme Court’s decision in Young v. United States, 535

U.S. 43 (2002), which applied the doctrine of equitable
tolling to 8 507(a)(8)(A) (i), and noted that “Congress nust be
presuned to draft limtations periods in light of this

background principle.” See Robert K. Coulter, The Problem

Wth Late Clains in Chapter 13, 21 Am Bankr. Inst. J. 8

(Sept. 2002).

If (as the court concludes in part 11) there was adequate
notice, this first issue becomes academ c. The court wll
t hus assune, without deciding, that a creditor may file a
proof of claimout of tinme if the creditor was not given

notice of the case neeting due process requirenents, regarding



filing a proof of claim?
I

The court is satisfied that the creditor had anple notice
of these bankruptcy proceedings to file her proof of claim
such that both the requirenments of due process and the
requi rements of Rule 2002 have been nmet. Rule 2002 does not
prescribe a m ninmum notice period for chapter 13 cases. See
F.R. Bankr. P. 2002(a)(7) (providing for twenty days’ notice
in chapter 9 and chapter 11 cases, but remaining silent as to
chapter 13 cases). Due process, however, requires notice that
is “reasonably calculated to reach all interested parties,
reasonably conveys all of the required information, and
permts a reasonabl e anount of tinme for response.” In re

Aboody, 223 B.R at 39 (citation omtted).

2 |If the court followed the rule that the clai mcannot be
filed even if there was inadequate notice, the issue would
still remai n whether the debt would escape di scharge by the
debtor’s chapter 13 discharge based on such all eged i nadequate
notice. Courts hold that the claimof a creditor that was
unable to participate in a chapter 13 bankruptcy case, based
on lack of notice, was not “provided for” by the chapter 13
pl an and hence not discharged. See United States v.

Hai ropoul os (In re Hairopoulos), 118 F.3d 1240, 1245 (8th Cir.
1997); Crites v. Oregon (In re Crites), 201 B.R 277 (Bankr.
D. Or. 1996); In re Herndon, 188 B.R 562 (Bankr. E.D. Ky.
1995). The parties have addressed the issue of |ack of
notice, and the court accordingly believes the interest of
justice will be served by addressing that issue instead of
possi bly denying filing of the claimas barred by its

unti meliness regardl ess of |ack of adequate notice.

5



Vet her or not notice here was “reasonably calculated to
reach all interested parties” turns on whether notice of the
commencenent of the case (and notice of the clainms bar date)
served on the creditor’s attorney may be fairly inputed to the
creditor herself. For the reasons discussed bel ow, the court
is persuaded that in this case, notice to the creditor’s
attorney is properly inputed to the creditor herself and thus
that the notice was reasonably calculated to reach the
creditor.

On simlar facts, the court in Linder v. Trunp's Castle

Associates held that notice to a creditor’s attorney is in

certain circunstances properly inputed to the creditor itself.
In that case, the debtor’s clains agent certified that notice
of the clains bar date was mailed to creditor’s counsel, who
was at the time representing the creditor in a personal injury
action against the debtor. The district court affirnmed the
bankruptcy court’s denial of the creditor’s motion to file a
proof of claimout of tinme, and specifically addressed the
i ssue of notice:

Sonme courts have held that notice to the attorney

bi nds the client only when given in the context of

his or her representation of the client in the

bankruptcy case itself. See Mal donado v. Ramrez,

757 F.2d 48, 51 (3d Cir. 1985) (citing 3 L. King,

Collier on Bankruptcy § 523.13 (15'" ed. 1984)).

However, both Mal donado and the treatise
conclude, and we agree, that ordinarily notice to

6



the attorney can be inmputed to the client if the
attorney is representing the client regarding a

cl ai m agai nst the debtor. Because [the attorney]
was representing [the tort claimant] in her claim
agai nst [the debtor] at the tinme the notice was
mai | ed, we concur with the bankruptcy court that if
notice was properly served upon [the attorney] it
may fairly be inputed to [the tort clainmant].

Li nder v. Trunp’'s Castle Assocs., 155 B.R 102, 105 (D.N.J.

1993) .3

Addressing the sufficiency of notice on creditor’s
counsel of the time fixed for filing a dischargeability
conplaint, courts have routinely inputed notice on the

creditor itself. E.g., In re Schicke, 290 B.R. 792, 802-03

(B.A.P. 10" Cir. 2003) (“An attorney may be an agent of his or

her client, and notice to an agent-attorney can be inputed to

8 The District of Colunbia Rules of Professional Conduct,
attached as Appendix A to and referred to in Rule X of the
D.C. Court of Appeals’ Rules Governing the District of
Col unmbi a Bar, provide in Rule 4.2(a) that:

During the course of representing a client, a | awer
shall not communicate . . . about the subject of
representation with a party known to be represented
by another lawyer in the matter, unless the |awer
has the prior consent of the |awer representing
such other party or is authorized by law to do so.

W t hout deci di ng whether an attorney is precluded from giving
notice of the bar date in a bankruptcy case to the opposing
attorney’s client directly, Rule 4.2(a) is neverthel ess

evi dence that a conmunication to an opposi ng attorney of
information intended for that attorney’s client regarding the
claimthat is the subject of the representation, should be
treated as a conmunication to the client.

7



the principal-client . . . It is generally held that an
attorney who represents the creditor in matters against a
debt or prepetition, such as in obtaining or collecting a
judgnment that will be affected by discharge, will be an agent
of the creditor in the context of a debtor’s bankruptcy

case.”); In re Linzer, 264 B.R 243, 249 (Bankr. E.D.N.Y.

2001) (sane); Slaiby v. Rassman (In re Slaiby), 57 B.R 770,

773 (Bankr. D.N. H 1985) (“Notice to a creditor’s attorney of
a bankruptcy filing is usually held sufficient if the attorney
recei ved know edge of it while representing his client in
enforcing a claimagainst the bankrupt.”).

In the instant case, creditor’s counsel |earned of the
bankruptcy while pursuing an action agai nst the debtor in the
Superior Court. That alone, under Linder and the above-cited
di schargeability cases would be sufficient to inpute notice on
the creditor. But here, far fromrepresenting the creditor
only as to a non-bankruptcy matter, counsel has throughout
t hese proceedings acted as the creditor’s bankruptcy counsel.
Most inportantly, on May 6, 2002, counsel informed the chapter
13 trustee that he represented the creditor (20 days before
the bar date for filing a proof of claimand 24 days before
counsel filed the proof of claim.

Because counsel was representing the creditor in an



action against the debtor in the Superior Court at the tine he
| earned of the bankruptcy and because counsel has acted as
bankruptcy counsel throughout these proceedi ngs, the court
holds that in this case, notice of the bar date mailed to the
creditor’s attorney may fairly be inputed to the creditor
herself and thus that notice was reasonably calculated to
reach the creditor.

The court is also persuaded that the creditor was
af forded sufficient notice to file her proof of claim both
under Rul e 2002 and under the constraints of due process. As
di scussed above, Rule 2002 is silent as to the proper notice
period for notifying creditors of the bar date in a chapter 13
case. However, even assum ng that the 20-day requirenment of
2002(a)(7) is applicable, notice here was clearly sufficient:
the debtor notified the creditor nore than 60 days before the
bar date. The court further holds that where, as here, the
creditor had formal notice of the bankruptcy nore than 60 days
before the bar date, and informal notice 89 days before the
bar date, due process concerns have been nore than satisfied.
Where a creditor |learns of a chapter 13 case in tine to take
meani ngful action, even if the debtor fails formally to notify
the creditor, due process has not been offended. 1In re

Aboody, 223 B.R at 40; Inre S.N.A. Nut Co., 198 B.R 541,




544 (Bankr. N.D. Ill. 1996); In re Dartnpoor Hones, Inc., 175
B.R 659, 670 (Bankr. N.D. Ill. 1994).
1]

Lastly, the creditor’s reliance on Pioneer |nvestnment

Services Co. is msplaced. See Pioneer Inv. Servs. Co. V.

Brunswi ck Assoc., 507 U.S. 380 (1993). Rule 9006(b) provides

for the extension of time in which to file clains in a chapter
13 case only for the reasons enunmerated in Rule 3002(c), none
of which are applicable in the instant case. Pioneer, 507
U.S. at 389 n.4 (noting that excusable neglect is not
applicable to late clains under Rule 3002(c)). The court,

therefore, readily rejects the creditor’s ‘excusabl e negl ect’

argunent .
IV
For the foregoing reasons, the court will sustain the
debtor’s objection to claimand will deny the creditor’s
not i on
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for reconsi derati on. The court’s order foll ows.

Dat ed: October __ , 2003.

S. Martin Teel, Jr.
United States Bankruptcy Judge

Copi es to:

LI oyd Mal ech

1015 18t h street
Suite 801
Washi ngt on, DC 20036

Fred Wangi |l a Nanmusyul e
5421 5th Street, NW
Washi ngton, DC 20011

Edward V. Hanl on
5510 Cherrywood Lane
Suite G

G eenbelt, NMD 20770

Cynt hi a Ni kl as

4545 42nd Street, N W
Suite 211

Washi ngt on, DC 20016
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