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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re

)

KERRY CHUKES, ) Case No. 03-1571
) (Chapter 13)
)

Debt or .

ORDER DENYI NG MOTI ON TO AVO D LI EN OF CITIFI NANCI AL, | NC

The debtor seeks by an unopposed notion to avoid the lien of
Citifinancial, Inc., on the basis that a senior |lien exceeds the
val ue of the collateral. The Federal Rules of Bankruptcy Procedure
require the court to deny the notion because Rule 7003 requires that
a proceeding that is an adversary proceedi ng nust be commenced by a
conpl ai nt.

Rul e 3012 provi des:

The court may determ ne t he val ue of a cl ai msecured by
alienonpropertyinwhichthe estate has aninterest on
moti on of any party in interest

However, Rule 7001 provides:

An adversary proceedi ng i s governed by t he rul es of
this part VII. The follow ng are adversary proceedi ngs:

(2) aproceedingtodetermnethevalidity, priority,

or extent of alien or other interest in property,

ot her than a proceedi ng under Rule 4003(d)[.]
The Advisory Commttee Note (1983) to Rule 3012 states that
“[a]l n adversary proceeding is comenced when the validity,
priority, or extent of a lien is at issue as prescribed by Rule

7001,” and characterizes such matters as “relevant to the basis

of the lien itself” in contrast to valuati on under Rule 3012.



In other words, if the relief sought in the proceeding turns in
part on the priority of the lien, the proceeding is an
adversary proceedi ng by reason of Rule 7001(2), and it rmnust be
commenced by the filing of a conplaint under Rule 7003, not a
noti on under Rule 3012. Thus, a Rule 3012 notion:

. may be used to determ ne the value of the collatera
encumbered by a creditor’s lien, and to declare the
cl ai munsecured to the extent that the collateral is
worth | ess than the amount of the claim

. but may not be used to determ ne that the claimis
unsecured based on senior liens that exceed the val ue
of the collateral (or based on the extent or validity
of the creditor’s lien).

Accordingly, it is
ORDERED t hat the Motion to Avoid Lien of Citifinancial,
Inc. is DENI ED W THOUT PREJUDI CE.

Dat ed: March 1, 2004.

S. Martin Teel, Jr.
United States Bankruptcy Judge
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