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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re

)
)
PETER C. SHI N, ) Case No. 02-00357
) (Chapter 11)
)

DECI SI ON AND ORDER RE SECOND AMENDED PLAN

At the confirmation hearing on his First Anended
Reor gani zati on Pl an, the debtor, Dr. Peter C. Shin, filed a
second Anended Reorgani zation Plan (Docket Entry No. 129)
(“Second Amended Pl an”)?! under chapter 11 of the Bankruptcy Code
(11 U.S.C.).%2 The debtor nust nmodify the Second Anmended Pl an for
the reasons that follow, unless the debtor (who has not had an
opportunity to address these issues) files a notion convincing

the court that its analysis is in error.

1 The plan is erroneously entitled First Amended
Reor gani zati on Pl an because it was submtted as a revision of the
First Amended Reorganization Plan: it is a copy of the same with
changes nmade by hand, but without the title having been changed.

2 Unl ess otherwi se noted, the statutory sections discussed
in this decision are sections of the Bankruptcy Code.



I
THE PLAN MAKES NO PROVI SI ON FOR NON- TAX CLAI MS | NCURRED
POSTPETI TI ON OF A NON- ADM NI STRATI VE CHARACTER, AND MUST LEAVE
THOSE CLAI MS UNAFFECTED BY ANY DI SCHARGE AND

UNAFFECTED BY ANY RELEASE OR | NJUNCTI ON PROVI SION I N THE PLAN

After filing this case, Dr. Shin likely incurred debts for
which he is personally |iable based on activities not associ at ed
with being a debtor-in-possession (for exanple, a home heating
bill). Clainms unrelated to Dr. Shin's being a debtor-in-
possession will not be of an adm nistrative character.® For ease
of discussion, the court will refer to these clains as
postpetition non-adm nistrative clainms.

Dr. Shin’s plan contenplates that all clainms against Dr.
Shin arising prior to confirmation will be discharged, and the
pl an has rel ease and injunction provisions that apply to such
claims. The Bankruptcy Code does not specifically require that
postpetition non-admnistrative clainms receive any particular

treatnment. However, a chapter 11 plan is obviously not proposed

in good faith, as required by 8 1129(a)(3), if it attenpts to rid

8 See In re Mammoth Mart, Inc., 536 F.2d 950, 954-55 (1st
Cir. 1976) (to enjoy adm nistrative claimstatus, a claim"“nust
arise froma transaction with the debtor-in-possession . .
consi dered apart from any obligation of the debtor”); In re
Petti bone Corp., 90 B.R 918, 934 (Bankr. N.D. Ill. 1988). But
see In re Piper Aircraft Corp., 169 B.R 766, 779 (Bankr. S.D.
Fla. 1994) (claimnt nust “be a ‘creditor’ holding a ‘claim in
order to treat her and bind her in a plan.”).

2




a debtor of such clainms wthout providing for their paynment. As
devel oped below, a plan that fails to provide for paynment of
postpetition non-adm nistrative clainms cannot be confirned unl ess
the plan expressly excepts such clains fromdi scharge, and from
the plan’s rel ease and injunction provisions.

A.

§ 1141(d) (1) (A) PLAINLY |'S APPLI CABLE TO
POSTPETI TI ON ADM NI STRATI VE CLAI MS | NCURRED BY THE ESTATE

Under 11 U.S.C. 8§ 1129(a)(9)(A), to be confirmed a plan nust
provi de that any adm nistrative expense claimallowed under 11
US C 8 503(b) will be paid in full on the effective date of the
pl an, unless the holder of the claimagrees to a different
treatnment. The discharge provisions of 8§ 1141(d)(1)(A), except
as provided in 8 1141(d)(2) and (3), apply to such an

adm nistrative claim#* The plan can provide a bar date for

4 See In re Benjamin Coal Co., 978 F.2d 823, 826 (3rd Cir.
1992) (“the discharge of all existing clains, including
adm ni strative clains, upon confirmation of a Chapter 11 plan is
unanmbi guous . . . in the Bankruptcy Code”); Pettibone Corp., 90
B.R at 934.




filing such a claim?® If the claimis neither tinmely filed nor
allowed to be filed tardily, a discharge under the plan will bar
collection of the claimunless it cones within one of the
exceptions to § 1141(d)(1)(A).

B

§ 1141(d)(1)(A) |'S ARGUABLY ALSO APPLI CABLE
TO POSTPETI TI ON NON- ADM NI STRATI VE DEBTS

In Sequa Corp. v. Christopher (In re Christopher), 28 F. 3d

512, 515 (5th Cir. 1994), the court of appeals held that a
post petition claimwas di scharged under 8 1141(d)(1)(A) even
t hough there was sone uncertainty (which the court found
unnecessary to resolve) regardi ng whether the claimwas an

adm nistrative claim (a debt of the estate as opposed to a

> See 11 U.S.C. § 503(a) (referring to tinely requests for
paynment of adm nistrative clainms, and thus contenplating that a
time will be fixed) and 8 1123(b)(6) (allow ng plan to include
any appropriate provision not inconsistent with the Bankruptcy
Code). See also Collier on Bankruptcy (15" ed. as revised Dec.
2002) 1 503.02[2] at 503-8 to 503-9; Benjam n Coal, 978 F.2d at
827 (“each claimant's renedies for any future nonpaynent of
claims acknowl edged in the plan are limted to the usual renedies
for the type of claimgranted by the plan's provisions”); Behles-
G ddens, P.A. v. Raft (Inre K D. Co.., Inc.), 254 B.R 480, 486-
87 (B.A. P. 10th Cir. 2000) (“The discharged, pre-confirmation
adm ni strative expense claimwas replaced upon confirmation with
the right to obtain paynent as set forth in the Confirnmed Plan”).
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personal liability of the debtor Christopher).® Accordingly,

Chri st opher necessarily holds (albeit wi thout nuch analysis) that

a 8 1141(d)(1)(A) discharge applies to postpetition non-
adm nistrative claims.”’

However, in enacting 8 1141(d)(1)(A), Congress gave no
indication in the legislative history that it was aware that the
statute’s plain | anguage would apply not only to prepetition and
adm ni strative clains against the estate, but also to those

post petiton-preconfirmati on clainms agai nst the debtor that are

¢ In Christopher, the claimnt had been aware of the case,
al though it had not been mailed the plan and discl osure
statenent, and the court additionally held this sufficed for §
1141(d)(1)(A) to discharge the clainms. But see Reliable Electric

Co. v. Oson Constr. Co., 726 F.2d 620 (10th Cir. 1984)

(di scharge of claimw thout notice of confirmation hearing
violates Fifth Anmendnent); Pettibone Corp. v. Payne (In re
Petti bone Corp.), 151 B.R 166 (Bankr. N.D. Ill. 1993) (sane).
The latter two cases, however, were corporate cases to which 8§
523(a)(3) has no applicability as 8§ 523 is [imted to cases of
i ndi vi dual debtors.

4 See al so Bank of Louisiana v. Pavlovich (In re
Pavl ovich), 952 F.2d 114 (5th Cir. 1992) (8 1141(d) applies to
all preconfirmation clains, but failing to address whether its
hol ding applied to both adm nistrative clainms and non-
adm ni strative clains).




non-estate liabilities.® Indeed, at first glance, 8
1141(d) (1) (A) (i) through (iii)® mght lead one to think that in
order for a claimto be discharged by 8 1141(d)(1)(A), the claim
must be one that (i) could be asserted via a proof of claim (ii)
could be all owed under 8§ 502 (unless 8 502 requires disall owance
of the claim, and (iii) gives rise to a right to vote on the

pl an. Read that way, 8§ 1141(d)(1)(A)(i) through (iii) would nake
8§ 1141(d)(1)(A) inapplicable to a postpetition non-adm nistrative

claim for such a claim (i) is not one for which a proof of claim

8 As noted in In re Fonda Goup, Inc., 108 Bankr. 962, 966
n.3 (Bankr. D.N. J. 1989):

The original bills in both the House (H R 8200, 95th Cong.
2nd Session) and Senate (S. 2266, 95th Cong. 2nd Sessi on)
provi ded and the House and Senate reports refer to "before
the date of the order for relief". The legislative history
provi des no insight as to the change.

® Section 1141(d)(1) provides:

Except as otherw se provided in this subsection, in the
plan, or in the order confirmng the plan, the confirmation
of a plan—-

(A) discharges the debtor from any debt that arose

before the date of such confirmation, and any debt of a

kind specified in section 502(g), 502(h), or 502(i) of

this title, whether or not--
(i) a proof of the claimbased on such debt is
filed or deened filed under section 501 of this
title;
(ii) such claimis allowed under section 502 of
this title; or
(iii) the holder of such claimhas accepted the
pl an.



can be filed;* (ii) would not be an allowed claimunder § 502 in
any event;* and (iii) does not give the holder of the claima
right to vote on a plan.* However, adm nistrative clains share
the sanme three characteristics: they (i) are not asserted via a
proof of claim (but via a 8 503(a) request); (ii) are not all owed
under 8§ 502 (but under 8§ 503(b)); and (iii) do not give rise to a
right to vote on the plan (see 8 1126(a)). As already noted, 8§
1141(d) (1) (A) was intended to discharge adm nistrative expense
claim allowed under 11 U.S.C. § 503(b). It logically follows
that 8 1141(d)(1)(A) (i) through (iii) do not through inplication
except either adm nistrative clainms or the debtor’s postpetition
non-adm ni strative debts fromthe reach of a discharge under §

1141(d) (1) (A).

0 The hol der of such a claimcannot file a proof of claim
if the holder of the claimis not a creditor. 11 U S.C. 8§
501(a). Such a claimdoes not arise at the tine of or before the
order for relief, and is not described in 11 U.S.C. 8§ 502(i).
See In re Garfinckels, Inc., 203 B.R 814, 819-20 (Bankr. D.D.C.
1996); Perpetual Anmerican Bank v. District of Colunbia (In re
Carlisle Court, Inc.), 36 B.R 209 (Bankr. D.D.C 1983).
Accordingly, the holder of such a claimis not a creditor, 11
U.S.C 8 101(10), and is not entitled to file a proof of claim

= 11 U.S.C. 8 502(b), with exceptions of no rel evance,
allows a claimin “the ambunt of such claimas of the date of the
filing of the petition.”

12 Because such a claimcannot be an allowed claim it
woul d not be entitled to vote on a plan. See 11 U . S.C. 8§
1126(a) .



However, adm nistrative clains are different from
post petition non-adm nistrative claims in very inportant
respects: the Bankruptcy Code provides a nmechanismfor their
al | owmance agai nst the estate, and explicitly requires that a plan
provide for full paynment of allowed adm nistrative clains. See
11 U.S.C. 88 503(a), 507(a)(1l), and 1129(a)(9)(A). As nore fully
di scussed next, this suggests that Congress did not realize that
it was providing for a discharge of postpetition non-
adm nistrative clains, and that, even if the di scharge does apply
to such clainms, the court should guard against a plan’s
di schargi ng such clainms when a plan | eaves t hem unpai d.

C.
PROPRI ETY OF MAKI NG § 1141(d)
DI SCHARGE | NAPPLI CABLE TO AN | NDI VI DUAL
DEBTOR S POSTPETI TI ON NON- ADM NI STRATI VE DEBTS

The applicability of 8 1141(d)(1)(A) to postpetition non-
adm ni strative debts is disturbing, as Congress appears to have
over | ooked such debts in enacting chapter 11, making no provision
for their treatnment under a plan, and |leaving themin a
wi | der ness of negl ect:

. Hol ders of postpetition non-adm nistrative clainms (in

contrast to admnistrative clainms) cannot insist

pursuant to 8 1129(a)(9)(A) that the plan nust provide



for full paynment of the clains.

. No ot her provision of 8§ 1129(a) specifically addresses
such cl ai ns.

. Because such non-adm nistrative clains cannot acquire
al l owed status, either under 8§ 502 (prepetition claimns)
or 8 503 (adm nistrative clains), the confirmation
requirements of 8§ 1129 that protect a claimbased on
“the all owed anount of such claini®® sinply cannot
apply to such non-adm nistrative postpetition clains.

. Addi tionally, because such clains are not allowed
claims under § 502, they are not permtted pursuant to
§ 1126(a) to vote on a plan.

Such postpetition clainms of a non-adm nistrative character are
arguably not addressed by the so-call ed best interest of
creditors test of § 1129(a)(7) (requiring, “[w]ith respect to
each class of inpaired clainms” [enphasis added], that any non-
accepting “holder of a claim. . . of such class . . . wll
receive or retain property of a value, as of the effective date
of the plan, that is not |ess than the anount that such hol der
woul d so receive or retain if the debtor were |iquidated under

chapter 7 . . . on such date"). It is doubtful that Congress

15 See §§ 1129(a)(9) and 1129(b) (2) (B)(i).
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i ntended such postpetition non-adm nistrative clains (whose
hol ders cannot vote on a plan), to be placed in a class (the
predicate to § 1129(a)(7) being applicable) when the purpose of
placing clains in a class is that the holders of the clainms in
that class are generally permtted to vote on the plan.*

In any event, even if 8 1129(a)(7) can be nade to apply to
such clains, that does not cure those clains’ status of being a

di senfranchi sed group® not entitled to vote on a plan. Even if

4 Hol ders of clains that are not inpaired have those
claims | eft un-discharged, and are deenmed to have accepted the
plan. 8 1126(f). However, holders of inpaired clainms (unless
they are deenmed by 8§ 1126(g) to have rejected the plan because it
gives them nothing) are placed in classes so that they can vote
to accept or reject their treatnent. 8§ 1126(a) and (c). Indeed,
§ 1129(a)(7)(A) (i) contenplates that the 8§ 1129(a)(7) requirenent
may be satisfied as to a clainmholder if that claimhol der *has
accepted the plan” (which can be done only by a hol der of an
al l owed claim and postpetition non-adm nistrative clains are
never an allowed claim.

% It mght be nore accurate to use “non-enfranchi sed”
i nstead of “disenfranchised” if such clainms were viewed as never
having had the right to vote in the first place. See Oxford
English Dictionary (1989) giving as an exanple of the use of the
word “di senfranchise” the follow ng: “1893 LYDI A H DI CKINSON in
Barrows Parl. Relig. I. 507 There could...be no |egal act
di senfranchi si ng woman, since she was never |egally
enfranchi sed.”

However, “di senfranchi sed” can be used | oosely as neani ng
not being accorded the right to vote like others. In any event,
it is inherent in the Bankruptcy Code that clainm ought not be
i npai red under a chapter 11 plan unless they do have the right to
vote, unless the Code expressly authorizes a special treatnent
(as, for exanple, under 8 1129(a)(9)(C)). So it is accurate to
use “di senfranchised” with respect to this inherent right to
vot e.
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such claims could be placed in a class despite having no right to
vote, 8 1129(a)(8)?* could not be satisfied as to them -because
the class woul d never be an accepting class based on the clains’
di senfranchi sed status--unless the clains are | eft uninpaired
(which is the equival ent of declaring them nondi scharged).

Of course, it nust be acknow edged that notw thstanding a
failure to neet the requirenments of 8 1129(a)(8), a plan may be
confirmed if it nmeets all of the other requirenents of § 1129(a)
and “if the plan does not discrimnate unfairly, and is fair and
equi table” with respect to the non-accepting class. 11 U. S.C. §
1129(b). However, with respect to a class of unsecured cl ai ns,
the “fair and equitable” requirenment incorporates an absol ute
priority rule: the plan is not fair and equitable unless “the
pl an provides that each hol der of a claimof such class receive
or retain on account of such claimproperty of a value, as of the
effective date of the plan, equal to the allowed anmpbunt of such
clainm® (8 1129(b)(2)(B)(i) (enphasis added)) or “the hol der of

any interest that is junior to the interests of such class wll

6 Section 1129(a)(8) provides that the plan cannot be
confirmed unl ess:

(8) Wth respect to each class of clains or interests--
(A) such class has accepted the plan;
(B) such class is not inpaired under the plan.

11



not receive or retain under the plan on account of such junior
interest any property” (8 1129(b)(2)(B)(ii)). These two parts of
8§ 1129(b)(2)(B) reinforce the absurdity of view ng the provisions
of chapter 11 as being applicable to such clai ns.

First, postpetition non-adninistrative clains, as was
al ready noted, can never be an allowed claim so 8§
1129(b)(2)(B)(i) would be satisfied automatically as to such
claims, thereby according them no protection whatsoever!

Second, 8 1129(b)(2)(B)(ii) permts cranmdown when cl asses of
junior interests and clains will not retain or receive any
property under the plan on account of such junior interests or
claims. In an individual debtor’s chapter 11 case, the only
“interest” is the equity interest of the debtor as owner of the

property that becane property of the estate. See Norwest Bank

Wort hi ngton v. Ahlers, 485 U. S. 197 (1988). But the property of
the estate is not the debtor’s, and accordingly is not property
to which the hol ders of postpetition non-adm nistrative clains

can |l ook for paynment while the case remains in chapter 11: they

12



can obtain no allowed claimagainst the property of the estate.?
So their rights in the property of the estate are nonexi stent,
and § 1129(b)(2)(B)(ii) literally would give them no protection
agai nst prepetition claimnts or against the debtor’s equity

i nterest.

7 The court doubts the correctness of decisions hol ding
that “property” under 8 1129(b)(2)(B)(ii) includes exenpt
property that creditors cannot reach and that is not property of
the estate. See In re Gosman, 282 B.R 45 (Bankr. S.D. Fla.
2002), criticized in West’s Bankruptcy Law Letter (October 2002)
(“To apply the absolute priority rule to an individual debtor’s
whol | y exenpt property stands the absolute priority rule on its
head— affording to unsecured creditors an artificial ‘priority’
in exenpt property that unsecured creditors sinply do not
possess.” [Citations omtted.]). However, Gosman would not, in
any event, alter the court’s conclusion that the classes of
claims addressed in 8 1129(b)(2)(B)(ii) are classes of all owed
claims permtted to vote on a plan.

18 While such claimants could assert their clains against
the estate upon a dism ssal of the case (see 11 U.S.C. 8§
349(b) (3)) or upon conversion of the case to chapter 7 (see 11
U S C 8§ 348(d)), that does not give them a present clai m agai nst
the property of the estate in the chapter 11 case. Accordingly,
in the chapter 11 case, their clains are not senior to the
debtor’s equity interest in the estate or prepetition unsecured
cl ai ms agai nst the estate.

Coul d the hol ders of postpetition non-adm nistrative clains
successfully seek conversion of the case to chapter 7 if the
debtor is not paying their clainms? The prepetition creditors
could urge in opposition that they are entitled to have the first
crack at disposition of the property of the estate under a
chapter 11 plan, and that the postpetition non-adm nistrative
claimants dealt with a debtor whose assets (while the case
remai ned in chapter 11) did not include property of the estate.
That issue is not before the court, but it illustrates the
probl ens that arise from Congress not having specified a
treatment for postpetition non-adm nistrative clains.
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Accordingly, 8 1129(b)(2)(B) demponstrates that the cl ains
Congress thought it was dealing with in chapter 11 were those
claims that can be all owed agai nst the estate. Postpetition non-
adm nistrative clains are not clains against the estate in the
chapter 11 case; instead, they are clains against only the debtor
i ndividually. The holders of such claims, in contrast to
prepetition unsecured clainms, are accorded no protection by §
1129(b) (2) (B).

It is thus obvious that postpetition clains of a personal,
non-adm ni strative nature, are a neglected category of clains
when it cones to treatnment under a chapter 11 plan. In
addressing treatnment of clainms under a plan, Congress apparently
sinmply forgot that such a category would arise in an individual’s
chapter 11 bankruptcy case and failed to specify what treatnment a
pl an nust accord them

The absurdities discussed above that arise fromtreating §
1141(d) (1) (A) as applicable to postpetition non-adm nistrative
claims may counsel a holding that such clainms are unaffected by a
8 1141(d)(1)(A) discharge despite the statute’s seemingly plain

meani ng. See Hartford Underwriters Ins. Co. v. Union Planters

Bank, N.A., 530 U.S. 1, 6 (2000) (“[When the statute’s | anguage

is plain, the sole function of the courts—at | east where the

14



di sposition required by the text is not absurd—-is to enforce it
according to its terms.” [Internal quotation marks and citations
omtted.] In any event, because the Bankruptcy Code |eaves it to
the court to determ ne what treatnent of such clains constitutes
good faith and is fair and equitable, the court has discretion,
when appropriate, to bar the discharge of such clainms as a
condition to confirmation of a plan.

If a plan fails to address such clainms, holders of the
claims who know of the case before confirmation often would not
realize that their clainms, not even nentioned in the disclosure
statenent or plan, are in danger of being discharged although
t hey are not addressed by the plan. Congress could not have
i ntended that a bankruptcy court is powerless to prevent those
postpetition non-admnistrative claims from being thus discharged
by stealth.

Nondi schargeability under 11 U S.C. § 523(a) is generally
not a cure for this ill-addressed problem Mst debts that are
incurred by a debtor postpetition and prior to confirmation

cannot escape di scharge under the § 523(a) exceptions to
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di scharge. Section 523(a)(3)* is inapplicable to debts incurred

postpetition. See Christopher, 28 F.3d 512 at 515.2 The

remai ni ng exceptions to discharge, such as 8§ 523(a)(2), (4), and
(6) (for certain fraud, enbezzlenment or breach of fiduciary duty,
or willful and malicious infliction of injury) and 8 523(a) (1)
(for certain taxes), are inapplicable to many

post petitiondebts.

1 Under 8§ 523(a)(3), a discharge does not discharge an
i ndi vi dual debtor from a debt:

(3) neither listed nor schedul ed under section 521(1)
of this title, with the name, if known to the debtor, of the
creditor to whom such debt is owed, in tine to permt--

(A) if such debt is not of a kind specified in
paragraph (2), (4), or (6) of this subsection [debts
nondi schar geabl e on special grounds], tinely filing of
a proof of claim unless such creditor had notice or
actual know edge of the case in time for such tinely

filing[.]

20 A holder of a claimthat arises postpetition is not a
creditor to whom § 523(a)(3) applies. See § 101(10). Nor is
such a holder entitled to file a proof of claim See § 501(a).

2 When 8§ 523(a)(2), (4), or (6) does apply, if the debt
was incurred nore than 60 days after the nmeeting of creditors,
there is an obvious glitch in F.R Bankr. P. 4007(c) which
requires that a conplaint to determ ne the nondi schargeability of
t he debt nust be filed within 60 days after the date first set
for the meeting of creditors. This serves to illustrate that
generally a discharge is thought of as dealing with only
prepetition debts (as is true in chapter 7, but not chapter 11),
and that postpetition clainm of a personal, non-adm nistrative
nature are a neglected category in chapter 11 cases.
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However, hol ders of non-adnm nistrative postpetition clainms,
based on their disenfranchised status, can properly and
successfully object to confirmation of a plan (if indeed it wll
di scharge such clains) by contending that the plan nakes
unsati sfactory provision for their paynent and thus effects a
result that is not consonant with good faith, see 11 U S.C. 8§
1129(a)(3), or seek conversion or dism ssal under 11 U S. C. 8§
1112(b) based on their disenfranchised status. This my be what

David G Epstein, et al., Bankruptcy 8 10-30 at p. 58 (1992), had

in mnd in stating:
Presumably the typical postpetition (but preconfirmation)
debt will not be discharged because either the confirmtion
order or the plan itself will provide otherw se.
Preci sely because a proof of claimcannot be filed for such a
claim and because the hol der of such a claimhas no right to
vote on a plan making no provision for paynment of the claim such
an inmpaired claimought to escape discharge, with the hol der of
the claimfree to pursue collection fromthe debtor’s post-
bankruptcy property. The court will thus direct that the
debtor’s plan will not discharge the debtor’s postpetition non-
adm ni strative non-tax debts which are not to be paid under the

pl an.

The court next turns to the debtor’s postpetition tax debts

17



which, in contrast, are provided for by the plan both in the case
of adm nistrative and non-adm nistrative clainms, but in an
unsati sfactory manner.

I

THE PROVI SI ON FOR POSTPETI TI ON TAX
CLAI MS UNDER § 2. 3.3(b) OF THE PLAN

Section 2.3.3(b) of the Second Anmended Pl an provi des:

Postpetition Tax Clainms. All requests for paynment of

Adm ni strative Clains and other Clainms by a governnental

unit for taxes (and for interest and/or penalties related to
such taxes) for any tax year or period, all or any portion
of which occurs or falls within the period from and
including the Petition Date through and including the
Effective Date (“Postpetition Tax Clains”) and for which no
bar date has otherw se been established prior to the
Effective Date, nust be Filed on or before the later of (i)
thirty (30) days following the Effective Date; and (ii) 120
days following the filing of the tax return for such taxes
for such tax year or period with the applicable governnental
unit. Any hol der of any Postpetition Tax Claimthat is
required to File a request for paynent of such taxes and
does not File such a request by the applicable bar date
shall be forever barred from asserting any such Postpetition
Tax Cl ai m agai nst the Debtor, the Estate and any property,
including the assets of the Debtor and the Estate, whether
any such Postpetition Tax Claimis deenmed to arise prior to,
on, or subsequent to the Effective Date.

[ Underlining, bolding, and italicizing of text in the original.]
Thi s provision raises several problens.
A

FAI LURE OF § 2.3.3(b) TO PROVI DE
FOR PAYMENT OF THE POSTPETI TI ON TAX CLAI MS

Section 2.3.3(b) is the provision dealing with the treatnent

18



of postpetition tax clains, but fails to specify when, if ever,
such claims are to be paid, and fails to set forth rules for
payment in the event of objection. Presumably each such claimis
to be paid in full, except in the case of a tinely and sustai ned
objection to the claim See 11 U S.C. § 1129(a)(9)(A) (plan nust
provi de for paynent of adm nistrative claims in full on effective
date). 2
B.
§ 2.3.3(b)’S BAR AGAI NST COLLECTI ON OF

POSTPETI TI ON TAX CLAI MS AND THE DI SCHARGES

AUTHORI ZED BY 11 U.S.C. 88 505 AND 1141(d)
Al t hough perhaps an attenpt to mirror 11 U . S.C. § 505(b), §
2.3.3(b) in operation does not conply with 8 505(b), and

additionally runs afoul of 11 U.S.C. § 1141(d). The court w |

not allow the plan to operate to di scharge any postpetition tax

2 To address this problem and borrow ng tinme periods which
appear el sewhere in the plan, § 2.3.3(b) could say:

Unl ess a request for paynment has been objected to by
the later of (i) 45 days after the filing of the
request for paynment or (ii) the Objections Deadline,
each tinely filed request for paynent of a Postpetition
Tax Claimshall be paid in full on the Effective Date
(or within 45 days after filing of the request if the
request is filed |ater than 45 days prior to the
Effective Date). |If a party tinely objects to the
request for paynment, then paynent of the Claimafter it
beconmes an Allowed Claimshall be controlled by 8§

4.4. 1.
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claimor any penalties on such clains, except to the extent that
such taxes or penalties are discharged by conplying with the
procedures of 8§ 505(b).

Sections 505(b) and 1141(d) provide two i ndependent
di scharges. Under 8§ 505(b):

(b) A trustee may request a determ nation of any unpaid
liability of the estate for any tax incurred during the
adm ni stration of the case by submtting a tax return for
such tax and a request for such a determ nation to the
governnmental unit charged with responsibility for collection
or determ nation of such tax. Unless such return is
fraudul ent, or contains a material m srepresentation, the
trustee, the debtor, and any successor to the debtor are
di scharged fromany liability for such tax-—-

(1) upon paynent of the tax shown on such return,
i f—-

(A) such governnmental unit does not notify
the trustee, within 60 days after such request,
that such return has been sel ected for
exam nati on; or

(B) such governnmental unit does not conplete
such an exam nation and notify the trustee of any
tax due, within 180 days after such request or
within such additional tinme as the court, for
cause, permts;

(2) upon paynent of the tax determ ned by the
court, after notice and a hearing, after conpletion by
such governnmental unit of such exam nation; or

(3) upon paynent of the tax determ ned by such
governnmental unit to be due.

In turn, 8§ 1141(d) provides a general discharge of debts arising
before the date of confirmation of a plan, and any debt specified
in 11 U.S.C. 8 502(i). However, under § 1141(d)(2), “[t]he

confirmation of a plan does not discharge an individual debtor
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from any debt excepted from di scharge under section 523 of this
title.”
Section 2.3.3(b) provides greater relief than that afforded
by 88 505(b) and 1141(d), as is discussed bel ow.
C.
8§ 505(b) MAY NOT BE UTI LI ZED TO DI SCHARGE
PERSONAL TAX LI ABI LI TIES OF A NON- ADM NI STRATI VE
CHARACTER; MOREOVER, § 2.3.3(b) OF THE PLAN DOES NOT
COWPLY WTH § 505(b) IN THE CASE OF ADM NI STRATI VE CLAI MS
Dr. Shin's personal tax liabilities incurred during the
adm ni stration of the case, but based on activities not

associated with being a debtor-in-possession, will not be of an

adm ni strative character. See Mammpth Mart, Inc., 536 F.2d at

954-55; and Pettibone Corp., 90 B.R at 934. For exanple, Dr.

Shin may have earned inconme during 2002 from non-estate sources
for which he is personally liable. The taxes on such incone
earned by Dr. Shin is not an expense of the estate (so 8 505(b)

does not apply). See United States v. Wod (In re Wod), 240

B.R 609 (C.D. Cal. 1999); In re Johnson, 190 B.R 724 (Bankr. D

Mass. 1995). 2%

3 Section 2.3.3(b) ought not be read as applying to
certain taxes of a divisible character relating to prepetition
events but for which the reporting period straddles the Petition
Date. A bar date was previously set for prepetition clains.
Because 8§ 2.3.3(b) applies only to taxes “for which no bar date
has ot herwi se been established prior to the Effective Date,” such
prepetition taxes are excepted from3§8 2.3.3(b).
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Dr. Shin is not entitled to utilize 8 505(b) with respect to
such personal tax liabilities of a non-adm nistrative character
As a debtor-in-possession exercising the powers of a trustee, Dr.
Shin could file a request under 8§ 505(b) for determ nation of any
“unpaid liability of the estate for any tax incurred during the
adm ni stration of the case,” and thereby obtain a discharge of
those liabilities (both for the estate and for Dr. Shin). As to
a postpetition tax liability that he incurred personally, not as
a debtor-in-possession, 8§ 505(b) does not apply because such a
liability is not aliability of the estate.

Even as to admnistrative tax clainms, 8§ 2.3.3(b) of the plan
is inconsistent with 8 505(b). In attenpting to give Dr. Shin a
di scharge of liability for taxes incurred by the estate during
the adm nistration of the case, 8 2.3.3(b) sets up a procedure
that is inconsistent with the § 505(b). It thrusts on the tax
authority the obligation to file a request for paynent of the
adm nistrative tax claimw thin 120 days after the filing of the
tax return.

Under 8 505(b), a debtor-in-possession may file a tax return
for taxes incurred in the adm nistration of the case, acconpanied
by a request for a determ nation of the taxing authority, and

(except in the case of fraud or a material m srepresentation),
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obtain a discharge fromliability for the tax upon paying the
reported tax unless, within tine periods specified by 8§
505(b) (1) (A and (B) the tax authority notifies the debtor that
the return has been selected for audit and then that the taxing
authority has determ ned an additional tax due. Section 2.3.3(b)
obvi ously does not conply with those procedures of 8§ 505(b). %
Mor eover, as is discussed next, the discharge set forth in §
2.3.3(b) cannot be justified as consonant with the discharge
provi sions of 8§ 1141(d).

D

§ 2.3.3(b) CONTRAVENES 11 U.S.C. § 1141(d)
W TH RESPECT TO POSTPETI TI ON TAX CLAI M5

Under 11 U.S.C. § 1141(d)(2), Dr. Shin's personal liability
for postpetition tax debts and penalties thereon are not subject

to discharge; therefore, 8§ 2.3.3(b) of the plan contravenes 8

2 Section 2.3.3(b):

effects a discharge even if the tax on the return is
not pai d;

does not contenplate a request being made under 8§

505(b) that would alert the taxing authority to its
obligation to conply with the time [imts of § 505(b)
i n addressing any tax not reported on the return; and

makes no exception for fraud or materi al
nm srepresentation.
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1141(d)(2). The court reaches this conclusion via the follow ng
st eps.

The court first exam nes whether 8 1141(d)(2) contains any
exception to dischargeability under 8§ 1141(d)(1)(A) for
postpetition tax clainms (whether of an estate or personal
character) owed by an individual debtor, and concludes that, at
|l east in the case of incone taxes and penalties thereon, they are
pl ai nly excepted from di scharge. Next, the court concludes that
ot her types of postpetition tax clainms and penalties thereon owed
by an individual debtor are nondi schargeable even if they do not
literally fit within any exception under 8 523(a) for
nondi schargeability. Finally, the court concludes that the
debtor’s liability for such taxes and penalties ought to escape
di scharge even if they are additionally an adm nistrative claim

1. The Particular Propriety of Treating the § 1141(d)

Di scharge as | napplicable to an Individual Debtor’s

Postpetition Inconme Tax Debts of a Non-Adm nistrative
Char acter.

Nondi schargeability of postpetition income tax clainms flows
from1ll U S.C. 88 507(a)(8)(A), 523(a)(1), and 1141(d)(2). See
Wod, 240 B.R. at 613 n.36.% Under 8§ 1141(d)(2), “[t]he

confirmati on of a plan does not discharge an individual debtor

%  Penalties, however, unless “in conpensation for actual
pecuniary loss” within the meaning of 11 U S.C. 8§ 507(a)(8) (0O,
are not specified in 8§ 507(a)(8).
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from any debt excepted from di scharge under section 523 of this
title.” Section 523 is generally not limted to clains that can
be all owed against the estate or for which a proof of claimcould
be filed. Section 8 523(a)(1)(A nakes nondi schargeabl e taxes
“of the kind and for the periods specified in section .
507(a)(8) of this title, whether or not a claimfor such tax was
filed or allowed.” [Enphasis added.] Section 507(a)(8) accords
an eighth priority to:
al  owed unsecured clainms of governnmental units, only
to the extent that such clains are for--
(A) a tax on or measured by income or gross

recei pt s—-

(iii1) other than a tax of a kind
specified in section 523(a)(1)(B) or
523(a)(1)(C) . . ., not assessed before, but
assessabl e, under applicable | aw or by
agreenent, after, the comencenent of the
case.

Such nondi schargeabl e tax clains include those described in 8
507(a)(8) (A (iii), income tax clains assessable after the
commencenent of the case.? So, if the 8 1141(d)(1)(A) discharge

i ndeed does generally apply to personal debts incurred

postpetition that are not estate liabilities, Dr. Shin's personal

% The two exceptions to § 507(a)(8)(A)(iii) are for
certain taxes that are denied 8 507(a)(8) priority but that are
i ndependent |y nondi schargeabl e under 8§ 523(a)(1)(B) (certain
taxes for which the return was unfiled or delinquent) or §
523(a) (1) (C) (taxes for which there was a fraudulent return or a
wllful attenpt to evade or defeat).
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non-estate postpetition incone tax liabilities would neverthel ess
be nondi schar geabl e.

2. The Particular Propriety of Treating the § 1141(d)
Di scharge as I napplicable to Certain of an Individual
Debtor’s Postpetition Non-lnconme Tax Debts of a Non-
Adm ni strative Character.

The proposition that 8 523(a)(1l) literally excepts
postpetition tax clainms from di scharge does not hold true in the
case of certain non-incone taxes. Section 523(a)(1)(A) limts
its dischargeability exception to taxes or custons duties “of the
ki nd and for the periods specified” in 8§ 507(a)(8). In turn, 8§
507(a) (8) specifies periods that are clearly prepetition periods
for certain kinds of taxes, specifically, property taxes (8§
507(a)(8)(B)), enploynment taxes (8 507(a)(8)(D)), excise taxes (8§
507(a)(8)(E)), and custons duties (8 507(a)(8)(F)). Such taxes,
when incurred postpetition, in a literal sense cannot escape
di scharge on the basis of 8 523(a)(1)(A) as they are not for a
period specified in 8§ 507(a)(8).

Neverthel ess, the court does not believe the statute should
be applied so literally. The intent of the tenporal limtations
in 8 523(a)(8), as incorporated by § 523(a)(1), is to allow the

di scharge of certain old, stale tax claims. See Young v. United

States, 535 U.S. 43, 47 (2002). Congress could not have intended

bankruptcy courts to make an individual debtor’s postpetition tax
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debts di schargeable when it provided in 8§ 523(a)(1)(A) that
recent prepetition tax debts would not escape discharge. Such
clainms are not old, stale clains that 8 523(a)(1), by looking to
the periods specified in §8 507(a)(8), intended to make

di schargeable. To the contrary, they are even nore recent clains
than the recent prepetition tax clainms that § 523(a)(1) plainly
renders nondi schargeable. [In the case of a simlar drafting
error under the Bankruptcy Act’s dischargeability provisions, the
statute was not applied literally,? and the statute ought not be
applied literally here either. This is one of those rare
instances in which it is appropriate to reject a literal
application of the statute because it would produce an absurd
result that is denonstrably at odds with the general intent of

Congress regarding discharging tax clains. See Hartford

Underwiters, 530 U.S. at 6; United States v. Ron Pair Enters..

27 See |In re Jaylaw Drug, Inc., 621 F.2d 524 (2d Cir. 1980)
(hol di ng, under predecessor provision to 8 523(a)(1) under the
Bankruptcy Act, that postpetition interest on a nondi schargeabl e
tax claim was not discharged--albeit not literally within the
| anguage of the provision--as the provision' s “objective was to
afford relief against stale tax clains, not to prevent the
col l ection of post-petition interest on a claimrendered
nondi schargeable”). Accord, United States v. River Coal Co.,
Inc., 748 F.2d 1103, 1107 (1984) (although postpetition interest
“did not accure ‘within three years precedi ng bankruptcy,’ a
conditi on of nondi schargeability under 8§ 17 of the Act,” such
i nterest was neverthel ess nondi schar geabl e) .
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Inc., 489 U. S. 235, 242 (1989).%

I n any event, because the Bankruptcy Code dos not address a
specific required treatnment for such postpetition non-
adm nistrative tax clainms, the Bankruptcy Code |eaves it to the
court to determ ne what treatnent of such clains constitutes good
faith and is fair and equitable. The court has the discretion to
require that such clains shall remain unaffected by the discharge
as a condition to confirmation of a plan.

3. Nondi schargeability of Postpetition Penalty Cl ains.

The foregoing analysis holds true as well for penalties on
an individual debtor’s postpetition tax debts. First, as to such
postpetition tax penalties of a non-adm nistrative character,
such debts ought to escape discharge for the sanme reasons,

di scussed above, that other postpetition debts of a non-
adm ni strative character (whether tax-related or not) ought to
escape di schar ge.

Second, if a tax debt incurred postpetition is
nondi schar geabl e under 8§ 523(a)(1l), then the penalties on the tax

debt are nondi schargeable as well. Under 11 U S.C. 8§ 523(a)(7)

%  The absurdity is further evidence that § 1141(d)(1)(A), as
di scussed earlier, may indeed not apply to any postpetition non-
adm ni strative claim tax or otherwise. |If the 8§ 1141(d)(1)(A)
di scharge does not apply to any such claim that would noot the
inquiry into whether any such claimthat is a tax fits within a 8§
523 exception to discharge.
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such tax penalties escape discharge unless the penalty is one--

(A) relating to a tax of a kind not specified in paragraph

(1) of this subsection; or

(B) inmposed with respect to a transaction or event that

occurred before three years before the date of the filing of

the petition.
Here the tax penalties on certain postpetition tax debts (for
exanpl e, incone taxes) would relate to taxes that are literally
nondi schar geabl e under 8 523(a) (1), thus satisfying 8
507(a)(7) (A) and, because inposed with respect to postpetition
t axes, would not run afoul of § 507(a)(7)(B) to be made
di schar geabl e.

However, as already discussed, certain postpetition tax
debt s— property taxes, enploynent taxes, excise taxes, and
custons duties—do not literally fit within 8 523(a)(1) because
they relate to a period that is even nore recent than the
debtor’s recent prepetition past. When such taxes are incurred
prepetition, and are incurred recently enough to be made
nondi schar geabl e under 8 523(a)(1) (in conjunction with its
reference to the periods specified in 8 507(a)(8)), and when the
taxes relate to “a transaction or event that occurred [on or
after] three years before the date of the filing of the

petition,” 8§ 523(a)(7) makes the penalties on such taxes

nondi schargeable. It makes no sense to believe that Congress
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i ntended the bankruptcy courts to accord di schargeable status to
penal ties on taxes incurred even nore recently in the
postpetition period. Accordingly, for the reasons discussed as
to the postpetition taxes thenselves, penalties on such
postpetition taxes ought to escape di scharge, regardless of
whet her the taxes literally fit within 8 523(a)(1) (as in the
case of incone taxes).

4, The Particular Propriety of Treating the § 1141(d)

Di scharge as | napplicable to an Individual Debtor’s
Postpetition Tax Debts of an Adm nistrative Character.

The reasoning regarding 8 523(a)(1) in the case of non-
adm ni strative postpetition tax debts of an individual debtor
applies as well to any postpetition tax liabilities of an
adm ni strative character for which an individual debtor can be

hel d personally liable.?® Accordingly, it is inappropriate for

%  The reasoning applies to both claims for adm nistrative
i nconme taxes (a type of tax that fits literally into §8 523(a)(1))
as well as admnistrative clains for other types of taxes. There
is no reason to believe that Congress woul d have intended an
i ndi vi dual debtor’s chapter 11 discharge to apply to types of
postpetition taxes that, unlike income taxes, do not literally
fit wthin 8§ 523(a)(1) because § 507(a)(8) is limted, in the
case of such taxes, to recent prepetition periods. As was
di scussed above, in limting the tinme periods for according
nondi schargeabl e status for certain taxes to recent prepetition
peri ods, Congress intended the discharge to apply only to stale
claims. Postpetition admnistrative taxes are |ess stale than
recent prepetition taxes. Congress therefore could not have
i ntended for the chapter 11 discharge to apply to an individual
debtor’s liabilities for adm nistrative tax clains.
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the plan to provide that admnistrative tax debts for which an

i ndi vi dual debtor is personally liable will be discharged if not
filed by the bar date. This assunmes that there are any such

tax liabilities for which he can be personally held liable after
confirmation, and that assunption, as a nmatter of |law, may not be

at all realistic. See Bellus v. United States, 125 F.3d 821,

823-24 (9th Cir. 1997) (chapter 7 debtor had no liability for
taxes she failed to pay as debtor-in-possession while in chapter
11: debtor was a distinct entity fromtrustee or debtor-in-
possession).3 |f a debtor is not liable for the estate’s
adm nistrative tax clains, then there is sinply no debt to be
di schar ged.

Nevert hel ess, as a debtor-in-possession and hence a

fiduciary responsible for paying adm nistrative tax clainms, Dr.

% 1t nust be noted that as to clains entitled to
adm nistrative priority under 8 507(a)(1), the provision for
nondi schargeability in 8 523(a)(1)(A) for taxes “of the kind and
for the periods specified in section 507(a)(2) or 507(a)(8)”
suggests that adm nistrative clainms (because accorded § 507(a)(1)
priority) were not intended to be covered by § 523(a)(1).
Nevert hel ess, such clains literally fit within §8 507(a)(8) as
well as 8 507(a)(1), and thus can be accorded nondi schargeability
under § 523(a)(1).

8 |f a chapter 11 bankruptcy case is disnissed, 26 U S. C
8 1398(b)(1) contenplates that an individual debtor is |iable for
income taxes on the income earned by the estate, but § 1398
contains no provision maki ng an individual debtor Iiable for
income taxes on the estate’s incone when the case is not
di sm ssed.
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Shin m ght have personal liability for having failed to pay an
adm nistrative tax claimin sone circunstances based on breach of
fiduciary duty (as an extrenme exanple, consider fraudul ent tax

returns). See, e.q., Dodson v. Huff (In re Snyth), 207 F.3d 758

(5th Cir. 2000); Gorski v. Kirschenbaum (In re Gorski), 766 F.2d

723, 725-26 (2nd Cir. 1985); In re Ngan Gung Rest., 254 B.R 566

(Bankr. S.D.N. Y. 2000). |If a liability for a breach of fiduciary
duty based on failure to pay a tax debt is not strictly speaking
a tax debt, 8§ 523(a)(1) m ght be inapplicable to the debt.
However, in that event, such a debt for breach of fiduciary duty
woul d be of a personal, non-adm nistrative character: the debt
woul d be distinct fromthe adm nistrative tax debt whose non-
paynment gave rise to the breach of fiduciary duty. As already
noted, the 8 1141(d) di scharge ought not apply to a postpetition
debt of a personal, non-adm nistrative character.

Mor eover, 8 505(b) allows for a debtor-in-possession to
obtain a discharge of adm nistrative tax clainms, and specifically
bars di schargi ng the debtor pursuant to that provision when the
tax return “is fraudulent, or contains a materi al
m srepresentation” thus suggesting that Congress did not intend a
debtor to escape liability for breaches of her fiduciary duty

based on fraud or material m srepresentation. This reinforces
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the court’s view that a debtor’s plan ought not provide that a
debtor’s personal liability for failing to pay postpetition tax
debts of an adm nistrative character ought to be di scharged.
Finally, the court’s reasoning regardi ng nondi schargeability
of penalties on postpetition non-adninistrative clains applies
equally to penalties on admnistrative tax clains. If an
i ndi vi dual debtor has personal liability for the estate’s debts
for penalties on adm nistrative tax debts, then for the reasons
di scussed above regardi ng the nondi schargeability of
adm ni strative tax clains for which she has personal liability,
her personal liability for penalties on adm nistrative tax clains
ought to be nondi schargeable as well.
5. Post-Petition Taxes and Penalties Thereon Qught to be
Excepted From the Plan’s Rel ease, Discharge, and

I njunction Provisions Despite the Plan’s Procedures for
Filing Claims for Such Cl ains.

A plan may establish a procedure that sets a deadline for
tax authorities to file requests for paynment of postpetition tax
claims, both adm nistrative and non-adm ni strative. Such a
provision, if couched in reasonable terns, conplies with 11
U S C 8 1123(b)(6) as an “appropriate provision not inconsistent
with the applicable provisions of this title,” and is necessary
to facilitate adm nistration of the plan, for exanple, by

provi ding the necessary certainty as to when it is likely safe to
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make distributions to junior classes. A holder of a postpetition
tax claimwho neglects tinely to file the claimfaces the risk
that estate assets nmay wal k out the door via paynent to other
claimants. Such bar dates may al so be relevant in determ ning
whet her a debtor-in-possessi on has personal liability for non-
paynment of adm nistrative clainms based on the reasonabl eness of

her conduct. See, e.qg., Gorski, 766 F.2d at 725-26.

However, it would be inappropriate to provide that the
procedure can cut off |ater pursuit of paynment of such tax clains
fromDr. Shin (if he has personal liability for them unless they
are entitled to be discharged under 8 505(b). G ven the
availability of 8 505(b), Dr. Shin has a ready way of obtaining a
di scharge of his liabilities for admnistrative tax clainms as a
fiduciary (although he has no way of obtaining a discharge of his
postpetition tax liabilities of a non-adm nistrative character).
Except to the extent that Dr. Shin obtains such a § 505(b)

di scharge, 8 2.3.3 of the plan would plainly be inconsistent with
8§ 1141(d)(2) in granting a discharge of postpetition taxes and
rel ated penalties that are nondi schargeabl e under 8§ 523(a)(1) or
523(a) (7). Wen a tax claimis nondi schargeable, that status is
not lost by the tax claimant’s failure to file a proof of claim

t hat woul d have been paid had the claimbeen tinely filed,
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whet her the case is a chapter 7 |liquidation case or a chapter 11

reorgani zation case. See Fein v. United States (In re Fein), 22

F.3d 631, 633 (5th Cir. 1994) (chapter 11 case); Gynberg v.

United States (In re Gynberg), 986 F.2d 367, 371 (10th Cir

1993) (chapter 11 case); United States v. Gurwitch (In re

Gurwitch), 794 F.2d 584 (11th Cir. 1986) (chapter 11 case).
Accordingly, the provisions for discharging and rel easing Dr.
Shin from Postpetition Tax Cl ains, and enjoining their
collection, is inmproper. Striking those provisions will nean
that Dr. Shin will have an incentive to file accurate returns for

post petition taxes. %

2 The court does not address the propriety of the debtor

i ncluding a plan provision requiring holders of postpetition tax
claims to await the outcone of the request for paynment procedure,
if that procedure results in reasonably pronpt paynent of such
claims, before enforcing their clains against the debtor. See |In
re Mercado, 124 B.R 799 (Bankr. C.D. Cal. 1991); In re DePaol o,
45 F.3d 373, 375 (10th Cir. 1995); 1n re Anmigoni, 109 B.R 341
(Bankr. N.D. Ill. 1989); Whod, 240 B.R at 615-17. Arguably a
debtor’s plan may perm ssibly control at |east the timng of the
di stribution of what was estate property, as opposed to
suspendi ng col | ecti on of nondi schargeabl e debts from non-estate
property acquired by the debtor postpetition, but in the case of
federal taxes there is an issue of the Anti-Injunction Act (26
US.C 8§ 7421(a)).
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§ 2.3.3(b) USES CONFUSI NG
TERM NOLOGY REGARDI NG POSTPETI TI ON CLAI MS

Section 2.3.3(b) of the plan is confusing in regard to
liabilities for periods straddling the petition date or the
Effective Date. It defines Postpetition Tax Clains as those tax

claims “for any tax year or period, all or any portion of which
occurs or falls within the period fromand including the Petition
Date through and including the Effective Date” and provides for a
bar agai nst asserting non-tinely-filed clainms “whether any such
Postpetition Tax Claimis deemed to arise prior to, on, or
subsequent to the Effective Date.” The confusion will be
addressed first with respect to admnistrative tax liabilities
and then personal tax liabilities.

Wth respect to adm nistrative tax liabilities, the plan
contenpl ates that the property of the estate will not vest in the
debtor until the Effective Date, so tax liabilities incurred by
the estate in the post-confirmation/pre-Effective-Date period
woul d be adm nistrative in nature, including, for exanple, taxes
on i ncone generated by estate assets prior to the Effective Date.
For the sake of sinplicity, as under 8§ 505(b), the plan should

refer to adm nistrative tax liabilities as “liability of the

estate for any tax incurred during the adm nistration of the case
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[ending on the Effective Date].” That is a succinct description
t hat avoids the confusing wording used in the plan.

Wth respect to non-adm nistrative postpetition tax
liabilities the plan could sinply refer to “any liability of the
debtor for any tax of a non-adm nistrative character incurred
during the period after the filing of the petition and ending on
the Effective Date.”

IV

88 2.3.3(b) AND 4.5 OF THE PLAN HAVE OVERLY
BROAD DI SCHARGE, RELEASE, AND | NJUNCTI ON PROVI SI ONS

Sections 2.3.3(b) and 4.5 of the plan provide for a
di scharge of all clains that arose before the Effective Date, and
8 4.5 provides for a release of, and an injunction agai nst
collection of, such claims, with a punitive damage remedy for
breach of the injunction. These provisions are overly broad for
vari ous reasons.

First, a discharge under 8 505(b) or 8§ 1141(d) applies only
to debts that arise prior to confirmation. Even if--contrary to
the prior discussion in this decision--postpetition tax clains
could be affected by an individual debtor’s discharge, it would
not extend to such clains arising after confirmtion. See

Hol ywel | Corp. v. Smith, 503 U. S. 47, 58-59 (1992); Bank of

Loui siana v. Pavlovich (In re Pavlovich), 952 F.2d 114, 119 (5th
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Cir. 1992) ("Creditors whose clains arise fromand after
confirmation are not barred by the event of confirmation from

asserting such clains, except to the extent that they arise from

pre-confirmation acts."); In re Texaco, Inc., 254 B.R 536, 559
(Bankr. S.D.N. Y. 2000).

Second, various debts owed by an individual debtor are
excepted fromthe 8§ 1141(d) discharge and will not have been
di scharged under 8 505(b). Section 4.5 nust thus limt the
applicability of its discharge, release and injunction to any
debt that has been discharged under 8§ 505(b) or that is subject
to di scharge under 8 1141(d)(1). For reasons already discussed,
Dr. Shin's postpetition non-adm nistrative debts, and his debts
for postpetition taxes and penalties ought not be subject to the
§ 1141(d) (1) discharge, and 8 4.5 should expressly provide that §
1141(d) (1) shall not apply to such debts.

Third, 8 4.5 additionally provides for punitive damages for
violation of the injunction. Section 4.5 nust delete the
provision for punitive damages. Congress has created a discharge
i njunction under § 524(a)(2) and has not seen fit to include
punitive damages as a renedy. Providing for such a renedy is

i nconsistent with the Bankruptcy Code.

38



Vv
| NTEREST ON PRI ORI TY CLAI MS
Sections 2.4 and 2.5 of the Plan provide for various
priority claims, but do not provide for interest after the
effective date if paynent is delayed beyond that date (by reason
of an objection to claim. To conply with 11 U . S.C. 8§
1129(a)(9)(C, the plan nust provide for such interest, but can
| eave the appropriate rate for |ater determ nation by providing
that after the Effective Date each such all owed claimshall bear
interest at a rate that assures that the holder of the claim
receives paynent that is of a value, as of the Effective Date,
equal to the allowed amount of such claim
VI
ESTATE PROPERTY I N THE EVENT OF A CONVERSI ON TO CHAPTER 7
This court routinely provides in the confirmation order, in
nost individual’s chapter 11 cases in which the property of the
estate vests in the debtor, a provision that it is:

ORDERED t hat should this case be converted to a case
under Chapter 7 of the Bankruptcy Code, all of the debtor’s
| egal or equitable interests, as of the date of conversion,
in property that would have been property of the estate had
the property of the estate not vested in the debtor by
virtue of confirmation of the plan, shall be property of the
estate for purposes of the chapter 7 case, notw thstanding
the vesting of the property of the estate in the debtor that

ot herwi se arises upon confirmation of the plan; and, by way
of illustration and not limtation, such property shal
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include all proceeds held by the debtor, on the date of

conversion, of property that was property of the estate

prior to confirmation of the plan.
This assures that, as in the case of conversion from chapter 13,
there will be a chapter 7 estate for a trustee to adm nister if
the case is converted to chapter 7 shortly after confirmation
based on non-performance by a debtor of her obligations under the
confirmed plan. Nevertheless, the court retains the discretion
to consider the alternative of dism ssing the case, and all ow ng
claimants to commence an involuntary petition to comence a new
case which, upon being granted, would acconplish rmuch the sanme
result and additionally sweep into the estate property acquired

by the debtor after the filing of the instant case. Cf. In re

Troutman Enterprises, Inc., 253 B.R 8, 11-12 (6th Cr. B.A P.

2000) (permtting holders of clainms dealt with by confirned
chapter 11 plan of corporate debtor in first case to file, after
first case was converted to chapter 7—-in which debtor could not
obtain a discharge, an involuntary petition against the debtor).
VI |

The court does not believe that the changes discussed in
this decision would materially adversely inpact any party’s
ri ghts under the plan (other than the debtor’s). Accordingly,

upon the nodifications being made, the court can confirmthe plan
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with those nodifications. See F.R Bankr. P. 3019.
VI

Pursuant to the foregoing, it is

ORDERED that within 14 days after entry of this order, the
debtor shall submit a third anended plan, incorporating the
changes already nmade in the Second Amended Pl an, and nodi fying
the plan to address the court’s concerns set forth above,
together with a proposed order confirm ng the plan.

Dat ed: February 13, 2004.

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge
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