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DECI SION RE MOTION TO AVO D LI EN

The debtors have filed a notion with this court

requesting
t he avoi dance of a lien held by First North American Nati onal
Bank and Circuit City Stores, Inc. (D.E. No. 16, filed
Novenmber 21, 2003). There are a nunmber of issues with respect
to the debtor’s attenpted |ien avoi dance that concern the
court. The first and overriding issue is the |ack of proper
service of the notion.

I

First, this is in part an 11 U S.C. § 522(f) avoi dance
action. Exenptions in general, including avoi dance
proceedi ngs related to exenptions, are governed by F. R Bankr.
4003. Rule 4003(d) requires that notions to avoid |liens under
8§ 522(f) be treated as contested matters under Rule 9014.
Rul e 9014(b) requires that service of contested matters be
conpleted in a manner that conplies with Rule 7004

requi renments for service of a conplaint and sumons. Those



service requirements were not net because the debtors did not
conply with F. R Bankr. 7004(b), which requires service upon a
corporation by mailing a copy of the paper to the attention of
an officer, a managi ng or general agent, or any other agent
aut hori zed by appointnment or by law to receive service of
process. The debtors in this case did not serve an agent or
of ficer of the corporation.
I

The notion by the debtors has other flaws that it woul d
behoove the debtors to address prior to re-serving the notion
in accordance with Rule 7004(b). Nanely, the debtors have not
all eged with the required specificity the non-possessory,
nonpur chase noney security interest nature of the liens that
they seek to avoid under 11 U . S.C. 8§ 522(f). It is inferred
fromthe notion submtted that the creditor’s interest is non-
possessory and that none of those itens have been repossessed
by the creditor. However, because the interest appear to have
arisen fromnmultiple purchases, it is unclear to what extent
the interest no longer constitutes a purchase nobney security
i nterest.

First, the debtors nmust acknow edge what is owed to the

creditor on each purchase. While the goods in toto nmay no

| onger retain the character of collateral for purchase noney



security interests (PMSIs), sone of the goods nay retain that
character and the court is not able to nmake that determ nation
based on the debtors’ subm ssion. Merely stating that the
interest is a non-purchase noney security interest is not
sufficient for this court to nmake that determ nation.

The court recognizes that the debtors argue that the
purchase noney character of their |ien was destroyed by the
creditor’s extending the liens to all itens purchased by the
credit card until the entire balance of the card was paid in
full. However, the better rule is that assum ng that an
al |l ocati on of paynments can be nade, a set of cross-
collateralized PMSIs retain that character as to a particul ar
pi ece of collateral to the extent that the purchase anmount has

not been paid off. See Pristas v. Landaus of Plynouth, Inc.

(In re Pristas), 742 F.2d 797, 800-01 (3d Cir. 1984).

In the District of Colunbia, D C. Code Ann. § 28-3805
(Debts secured by cross-collateral) specifies the manner of

application of paynents under a revolving charge account.?

1 D.C. Code Ann. § 28-3805 provi des:

(a) If debts arising fromtwo or nore consuner credit sales other than
sal es pursuant to a revol ving charge account (section 28-3701), are secured by
cross-collateral, or consolidated into one debt payable on a single schedul e
of paynents, and the debt is secured by security interests taken with respect
to one or nore of the sales, paynents received by the seller after the taking
of the cross-collateral or the consolidation are deenmed, for the purpose of
determi ning the anount of the debt secured by the various security interests,
to have been first applied to the paynent of the debts arising fromthe sal es
first made. To the extent debts are paid according to this section, security
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Since D.C. Code Ann. 8 28:9-103 paragraphs (e), (f), and (9)
do not apply to consuner goods transactions, there is no
conflict between the allocation rules of § 28-3805 and § 28:9-
103. Application of paynents in accordance with § 28-3805 may
have preserved the purchase noney character of the creditor’s

security interest as to sone itens, dependi ng on which itens’

purchase prices have been paid off. See In re MAlIlister, 267
B.R 614, 624 (Bankr. N.D. lowa, 2001).?2

To that end, the debtors nust allege facts that allow the
court to determ ne the extent of the purchases and paynents.
Narmel y, the debtors should chronologically |list the purchases
(by item dates of purchase, and purchase price with tax and
the applicable tax rate) and the paynents nade to the creditor
on the account in question, also listed by date of paynent.

The debtors should al so give the court a cohesive expl anation

interests in itens of property ternminate as the debts originally incurred with
respect to each itemare paid.

(b) Paynent received by the seller upon a revol ving charge are deened,
for the purpose of determ ning the amount of the debt secured by the various
security interests, to have been applied first to the payment of credit
service charges in the order of their entry to the account and then to the
payment of debts in the order in which the entries to the account show ng the
debts were nade.

(c) If the debts consolidated arose fromtwo or nore sales nmade on the
sane day, paynents received by the seller are deemed, for the purpose of
deternmining the anmount of the debt secured by the various security interests,
to have been applied first to the payment of the snallest debt.

2|f these purchases took place outside the District of Colunbia, the
debtors shoul d all ege which state’s | aw governs each lien and provide the
parties’ agreenents so far as they bear on this question.
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of how the paynents ought to be allocated. |If the District of
Col unbi a | aw does not apply, the debtors should al so include
the credit agreement between the debtors and the creditor so
that the court may determne if contract |aw governs the
al |l ocati on of paynents.
11

Lastly, the court notes that the notion seeks relief
beyond F. R. Bankr. P. 4003(d), which would require the
initiation of an adversary proceedi ng under F. R Bankr. P.
part VII. Specifically, the nmotion alleges that the asserted
lien is invalid under DC. Code Ann. 8§ 28:9-320(b). That
provi sion deals with purchases “from a person who used or
bought the goods for use primarily for personal, famly, or
househol d purposes” [enphasis added] and not sales to a person
for household use, and hence is of doubtful applicability. In
any event, the debtors have not shown that the assertion of
invalidity is in any way related to the adm nistration of the
estate or to any of the debtors’ rights under the Bankruptcy
Code. The trustee has filed a “Report of No Distribution” and
if the debtors exenpt the property or the trustee abandons it,
their claimthat the lien is invalid is sinply a
characteristic of the property exenpted or abandoned, and the

debtors can assert that invalidity outside of this bankruptcy



case. It is thus doubtful that subject
matter jurisdiction exists as to the issue of invalidity of

the |ien. See Turner v. Ermger (lIln re Turner), 724 F.2d 338

(2d Cir. 1983). The court’s order foll ows.

Dat ed: February 27, 2004.

S. Martin Teel, Jr.
United States Bankruptcy Judge
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